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VERIFIED COMPLAINT 
1. Plaintiff pro se, John F. Costelloe, is an individual 
and a citizen of the State of Massachusetts. He resides and 
has his principal office for the practice of law in Lenox, 
Massachusetts, at Under Mountain Road, just North of Tangle- 
wood Maingate. He also maintains an office for the practice ” 
of law at 216 Little Neck Road, Centerport New York, 11721, 
in the Lastern District of New York. Plaintiff pro se has 
)r many years and to the present time been admitted to and 


duly authorized to practice law in the State of Massachusetts 


(admitted 1940) and in the State of New York (admitted 


2. Defendant Trans World Airlines, Inc. ("TWA") is a 
corporation organized and operating under the laws of the 
State of Delaware. It has its principal place of business 
at Kansas City, Missouri. It has executive offices at 605 
Third Aveaiue, New York City, 10016, and has administrative 


offices at Kennedy 


Airport in Eastern District of New York. 
3. TWA is a scheduled airline engaged in the business 
of transporting passengers and cargo vy airplane and ancil- 


lary means between points in the United States, and also 


between points in the United States and points outside the 
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United States. [WA has man ich 
routes. Most of such competition as TWA experiences it 
routes with points in and out of the United States is with . 
reign airlines and with one domestic airline, Pan American 


World i "Pa im''), a domestic corporation 

\ nd Pa \ ire under the regulator jurisdic- 
tion of the Civil Aecronautics Board ("CAB") and other agen- 
c1es o th l1lted State Government. 


Pon Am has very few routes. between points in the 
United States. [WA is unique in having large numbers of 
routes both between points within the United States and 


between points in the United States and in foreign coun- 


w~ 


Les. the former, business of TWA is profitable and the 
latter is unprofitable. The similar business of Pan Am is 
also unprofitable. Both blame fuel costs occasioned by 
ictions of oil producing countries, especially Iran. 


6. [WA and Pan Am eacik OWns or operates a substantial 


number of hotels in foreign countries through a domestic 


subsidiary corporation. Each hotel business is profitable. 


. It is common practice to provide by a variety of 
means foreign hotel and similar accommodations in c nnection 


with the provision of transnortation by air between points 
in the United States and foreign points. Such provision ha 
introduced different elements of competition into the reecu- 
lated business of carriage by air. 

8. Pan Am and TWA have complained for a number of 
months that in present circumstances, including the increased 
costs of fuel resulting from actions by oil producing coun- 
tries such as Iran, their competition between the same 
points in the United States and out of the United States has 
threatened their financial well being and even existence. 
Each has applied for subsidy by the United States Government 
under laws requiring that the management of affected air 
Carriers be honest and efficient. In the casé of TWA, the 
CAB has found on at least two occasions that petitions drawn 
by its lawyers, Chadbourne, Parke, Whiteside & Wolff, a New 
York City iaw firm with offices at 30 Rockefeller Plaza in 
Manhattan and in Washington, D. C., were inadequate even as 
bases for consideration of subsidy. 

9. On January 30, 1975, the CAB announced its decision 
to permit Pan Am and TWA to exchange routes so as to elimi- 


nate competition oetween the two carriers on major routes 


between points in the United States and points outside the 


United States. Such permission was given for the period of 
about a year and a half, instead of the requested period of 
a about 5 years. 
J, On January 31, 1975, TWA complained publicly at the 
short period for wiich permission had been allowed by the 
CAB. It said that the costs of changing and unchanging in 
such a pericd could make the net results financially disad- ° 
vantageous. I1t had about a week earlier announced a program 
of grounding wide-bodied airliners it had been operating, 
including 747 airliners manufactured by Boeing. 
11. sn an NBC news broadcast beginning at 7 P. M. of 


Friday, January 31, 1975, after the close of normal business 


hours, it wus announced that TWA had sold 6 of its 747 
airliners to Iran for a total price of nearly $100,000,000; 


ind that it was planning the further sale of a similar 


number of 747 airliners to Iran. Such sales would leave TWA 


With 


but 7 of the ,747 a iners in operation. 


2. Without use of 12. of its: 19° 747 aixvtiners. the 


Capacity of TWA would be curtailed drastically and for the 


long term. Its newer aircraft, the Lockheed 1011 widebody 


airliner, lacks long*range capability. Its older aircraft 


with long range capability are gereraliy considered not to 


be competitive with the 747 airline:s hich would be oper- 


ated in competiticn with TWA. Procureaent of aircraft for 
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airline service such as provided by TWA normally takes years 
of lead time. 

15. In the weekend following that announcement on 
Friday, January 31, 1975, after the close of normal business 
hours, there were iurther revelations of actions to affect 
the competitive situation of Pan Am and TWA. 

i4. Where lran had bought a major segment of the equip- 
ment of TVA for competition between points in and out of the 
United States, and was said to be about to buy as much 
again, it then appeared that Iran had moved on Pan Am in two 
major respects, one of them involving for Pan Am the other 
part of competitive requirements in its business of carriage 
between points in and out of the United States. Iran had 
bought, it was reported, a 55% interest in the hotel sub- 
sidiary of Pan Am, thus giving it control of that operation. 
Iran had also agreed to provide financia? and other aid upon 
which Pan Am would be vitally dependent. 

15. By these means, Iran got effective control of both 
Pan Am and TWA. As to the former, it got control of the 
vital ancillary hotel business and also created financial 
dependency As to the latter, it got control of the other 
vital segment of the business, airline equipment needed for 


carriage of passengers and cargo by air. 


lo, The net effect of developments over the weekend was 


thus to make known the acquisition of effective control of 


Pan Am and TWA by Iran and the effective frustration by sucl 
means of the stated policy of the CAB to permit restriction 
of competition by agreement for only a limited period of 
time, one and a half years. This is in contravention.both 
of policy of the CAB and of the statute under which it 
Operates and also of the policy of the United States Depart- 
ment of Justice, which had opposed even the limited ection 

taken by the CAB as announced January 30, only to be fol- 


lowed by the astonishing developments of the weekend. 
é o 


17. Those developments came at a time of deep national 


[ran had been endeavoring to get effective con- 


trol of Lockheed aircraft, and had recently contracted to 


buy from Grumman military aircraft and technical aid costing 


tn the billions of doliars. The 747s acquired from TWA have 


military and strategic significance. They have demonstrated 


Llitary utility in airlifts. They have probable potential 


for launching nuclear missles. They embody technology which 


Iran could use as a trading point with, say, USSR. 


18. Layoffs and firings are proceeding in such manner 


as to make the weekend announcements definitive. Aircraft 


deliveries to lran by TWA are about to commence. 


ww 


19. The terms of "sale" of the 747 aircraft by TWA to 
lran and of the further proposed sale have not been announced. 


ge On the one hand, it cannot be assumed that the sale is 


outright for spot cash. There must be continuing obligations 


T 


of TWA to provide technical aid and management services, and 
corresponding assurances to Iran by delays in at least part 
of payments. There is on the other hand no showing that the 
transactions do not have many of the aspects of leases and 
indeed are not disguised leases. TWA experience includes 
transactions styled us leases to give tax attributes to 
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banking interests to get their taxes down to an effective 
rate of 143 or so compared to the TWA sometime rate of zero, 

ae which, by virtue of guarantees, probably actually are pur- 
chases. IRS rulings to the effect that they are leases may 
be invalidated upon consideration of aspects of pressure and 
payments. 

20. In these circumstances the financial condition of 
tWA is of vital importance to its stockholders, the banks, 
and other investors, and to the Governments of the United 
States and Iran, among others, as well as to other airlines. 

21. That financial condition has been misrepresented by 
[WA through use of the mail and in transactions in inter- 


State commerce in violation of provisions of Securities Acts 
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of 1933 and 1934, and of ‘OvVisions thereof and of Rules of 


the SEC, including Rule 10b-5 thereof. 


22. TWA represents its tax liabilities to be clearly 
such as to be consonant with its financial solvency in all 


aspects, although it is in default in some debt service 


payments. The fact is that its tax liabilities are such 
that TWA is in all probatility insolvent to a grievous 
extent. Recent events demonstrate tax liabilities are 
grossly understated, by acts of omission and commission, to 


Ms misrepresent its tinancial condition in controlling material 


respects intended to and actually affecting the market 


appraisal of its condition and the selling prices of its 


stock and secur_ties. 


23. At about the time of the reelection of President 


Nixon, 


Spater, then head of American Airlines (and former 


partner of plaintiff in a Chadbourne firm), wus convicted 


for foreign laundry of American Airlines funds abroad cov- 


t 
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ered by false counter book entries to provide cash for 


payment to CREEP (Committee for Reelection of the President). 


He lost his job and suffered conviction but noc incarcer- 


o 


ation, with American Airlines paying his lawyers' bills of 


$175,000. 


Spater then complained chat that activity was 


trivial in comparison to the corruption involved in airline 
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24. Airline 


kickbacks are involved in airline ticketing 


practices. Thousands of travel agents have power to fill 
out blank tickets into completed tickets good for transpor- 
tation by air on TWA and other airlines. In many circum- 
Stances tickets are a more desired item than the dollars. 
25. Travel agents are allowed by law for their services 
amounts as much as 11% of the face value of tickets so 
provided. In many cases, however, they § 5 


get as much as 50 


[WA has been especialiy notorious in permitting illegal 


kickbacks to travel agents. 


26. In a spot check at Fennedy Airport just after the 


? 


reelection of President Nixon, lrregularities were found in 
more than a third of the TWA ticketing transactions. This 
was twice as bad as the next worst record, that of lymp'-:. 
lt was more than 15 times worse the record of Pan An. 

27. In May of 1974, there was a press report of «~.nd 
jury proceedings in Eastern District of New York considering 
airline kickbacks and route Swapping. On December 21 there 
began further press reports of airline kickbacks. Two grand 
juries in Brooklyn were reported to be concerned, and there 
were reports of airline confessions of criminal guilt. 
Kickbacks were said to have run to the hundreds of millions 


of dollars and to be continuing. 
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- Beginning January 1, 1975, there were press reports 
of public state.2nts by Minnesota Mining and Manufacturing 
Company and by Ashland Oil Refining. Each involved use of a 
political slus: fund, with diversions to it covered by false 
counter entries in financial records, thus following the 
pattern of Spater, his laundry operation, and the pattern of 
divertors generally: false Canadian inventories for Costa of 
Mckesson §& Robbins; false receivables for National Student 
Marketing and Sterling Homex; false policies for Equity 
Funding; misrepresented assets for Standard Life; fictitious 
salad oil for D'Angelo; and water in purported oil wells and 
lines of Home Stake Oil. 

29. For 3M, the diversion was said to involve potential 
costs in taxes, penalties and interest of as much as S0 
times the amount of tax benefits claimed by way of deductions 
shown for amounts diverted to the slush funds. Former 
officers, present directors, have agreed after suit, to pay 
back to 3M about the amount of diversion. They have suffered 
criminal incictments, States and Federal. Ashland seems to 
be similar. [WA is, by all reasonable inferences, including 
Lts connections and activities with CREEP which time does 


not now permit to be stated, worse in kickbacks than either 


in what they dil. 
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30. Amounts involved for TWA are vastly greater as to 
kickbacks alone. It is also possible that litigation foi- 
lowing deficiency assessments in pipeline matters as to 
which there is doubt of integrity of accounting, and occa- 
sioning action by TWA in United States Tax Court in July, 
may in itself produce very large deficiencies in tax, ‘to be 
increased by addition of fraud penalties if only in respect 
of the kickback matter. 

31. These tax aspects are matters of fact requiring 
disclosure and as to which there must not be misrepresen- 
tation by omission and commission, as there has been here, 
in violations of laws and rules oi the SEC. This has been 
made emphatic by recent statements of SEC officials. 

32. The misrepresentations of TWA financizl condition 
have been and are of continuing harm to TWA stockholders and 
investors and must be stopped by injunction and other appro- 
priate means. The misrepresentations have been by wa 
management in bases of insider information which they have 
concealed and turned to their own advantage by seeking to 
ensure their job tenure at enormously large salaries and 

ther emoluments fv producing the fait accompli attempted as 
shown by announcements over the weekend. 

33. This Court has jurisdiction of Securities Acts and 


antitrust aspects without regard to diversity (Securities 


Act of 1934, Sec. 27; 15 USC 15) and diversity jurisdiction 
also exists. Plaintiff has legitimate interests of his own, 
as a beneficial owner of TWA common stock held in the name 
of his son, kevin Costelloe, and as one who is being pre- 
vented from proper use of airline travel by monopolistic 
combination in restraint of trade outside any permissible 
exception. 

34. Such are the realities that unless action is taken 
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forthwith the empt to produce a fait accompli may actualiy 


be effective, especially since a foreign power of enormous 
import for our Nation has been involved as it has. Service 
is to be stopped under the restrictive agreement between TWA 
and Pan Am March 2. Layoffs are in process. Airplanes are 
about to be delivered to Iran. Other airlines may be pre- 
cluded from picking up abandoned routes by intervention of 
the sovereign state of Iran, as to whom Tillinghast, head of 
IWA, is reported in the Wall Street Journal of February 3, 

» as follows: 


"Mr. Tillinghast credited much of the success of 
[WA's 'complex' negotiations to the ‘hah of Iran's 
‘clear understanding of the importance of United States 
technology as well as the economic difficulties facing 
the people of the U. S.' and 'his personal desire to be 
helpful.’ * * * TWA spokesmen: had denied until last 
Friday that the transaction was about to be consummated." 
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35. The New York Times of the same day carries an 


account of the stated intention of the Shah to protect air 


i rights of Kuwait by military means. 


36. TWA has sought to discredit me as a lawyer and to 


ruin my practice by such and other means, after I raised 


questions as to propriety of its dealings in getting so- 


called aircraft rulings involving payments to the cimpaign 


funds of Congressman Mills. It has refused to pay me fot 


services rendered quantum meruit in 1969 and 1970 in ad- 


justing with almost complete success income adjustments 


asserted against it on audit of tax returns through 1968 of 


more than $100,000,000. 


ey 37. I state this to make known my interest and to 


apprise the Court in general of prospective amendments to 


assert claims for compensation and damage> against TWA and 


possibly also others including partners of Chadbourne who 


are citizens of States other than New York and Massachusetts. 


38. The matter of urgent and immediate importance is to 


have preliminary hearings as soon as may be to pass on the 


requested preliminary injunction requiring TWA to state its 


true financial condiction as was done by 3M, and to stop 


further action in attempted consummation of fait accompli 


with the Shah of Iran and Pan Am. 
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njunction, without requirement of bond, in view of the 


iblic interest aspects, and of the weakened condition of 


wn I urces | IWA efforts to neutralize me as a factor 1 
thi ind similar matters Demand is als¢ ide for such 
Yther and further relief, by way of damages, compensatory, 
punitive, and otherwise, and by way of injuctions, inr 
pect of antitrust, SEC and similar matters, including 
isiders' profits, as may be found appropriate on further 
yroceedll 5 


40. In conjunction with consideration of the requested 
temporary restr’ining order, consideration may be given to 
roles of myself and possibly others as counsel, individually 


ind possibly derivatively and by way of class action under 


J 
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PREP. 23. Time does not allowed for detailed statements 


of 


normally required by General and Local Rule: 
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. Nor does time allow development of critical facts 

»9f relations with the Internal Revenue Service, illustrated 

by the copy of letter to the Internal Revenue Service included 
in sealed envelope made Exhibit A. Seal is used to preserve 
confidence of a matter which the IRS may not want disclosed 


further at this juncture except to the Court in camera. 


$2. Opportunity should be given for intervention of the 


Internal Revenue Service and the Department of Justice, with 
whom I have been in communication, and of such other agencies 
as may be thought appropriate, including the SEC and the CAB 


and the Department of Transportation. 


Dated: Centerport, New York 


February 3, 1975 
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AFFIDAVIT IN SUPPORT OF MOTIONS UNDER FRCP 65 


John F. Costelloe, plaintiff, pro se, being duly sworn, 
deposes and says, on the best of his knowledge, information 
and belief, that: 

lL. lhe statements of the Verified Complaint are ‘true. 
Ihe letter to the Internal Revenue Service made Exhibit A is e 
a true and accurate copy. The book of attachments brought 
to Court is the one prepared for trans *ittal under separate 
cover to the Service. Another copy is being prepared for 
h that purpose in the event -he Court decides to accept and 
retain that book of attachments. 

2. These papers concern matters belioved to be of 
urgency in public policy, and disclosed in nnificant part 
in the time from after the close of business Friday last to 
the time of publication of New York T*mes and the Wall 
Street Journal of:this date, the Monday following. 

3. In compliance, in the special circumstances, with 
notice requirements for temporary injunction under FRCP 65, 


I called by telephone this morning, TWA Vice President 


Raymond Fletcher, its in-house chief lawyer. I said that I 
proposed to file papers having the substance of these, which 
| described. I said that time was limited and so were 

C4 copies. I offered to meet Fletcher at Brooklyn Court House 


to review the paperzs with him. He declined. I offered to 


deliver them to his office and wait for them. He declined. 
I asked what to do. He said to do what I wished or to call 
Chadbourne, Parke, Whiteside § Wolff, a New York law firm of 
which I was a member in a previous form. I said that 1 
thought it would be inappropriate for me to take the initia- 
tive, especially since I believe that that firm is in‘such 
conflicts of interests with TWA that it would properly be 
subject to motion to disqualify, and that such motion would 
be granted. 

4. 1 plan to deliver these papers to the Court in 
person today if at all possible. I plan to have a messenger 
deliver a copy of the papers (other than Exhibit A) to TWA 
oa executive offices, ‘/o Fletcher. An a‘ fidavit of Service 

Will show the facts. 
5. In the circumstances, I believe that there has i 
been notice for purposes of temporary injunction under Rule 
65. Alternatively, I request treatmei.t as temporary re- 
straining order on the showing made here and in the Verified 
Complaint. 

6. I will submit these papers to the Court in Brooklyn 

after first inquiring of -the Emergency Judge or other appro- 


priate person. 
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7. I plan also to submit a copy of these papers to 
U. S. Attorney Trager and to the Internal Revenue Service. 

8. 1 undertake these actions reluctantl,, especially 
after my experiences at the hands of Chadbourne and TWA as 
referred to in materials submitted, especially as shown in 
attachments to Exhibit A to the Verified Complaint. [I do 
so, however, in belief that special experience and knowledge 
impose special duties on me under the doctrine in Meyerhofer 
illustrated in 3M and Ashland Oil matters referred to and as 
commented on by Governmental officials at recent meetings of 
the New York State Bar Association. 

9. In view of the amounts and subject matter involved 
and the public interest, I move that no bond for security be 
required, ana that if one is, it be in small amount reflecting 
my reduced circumstances in consequence of actions of TWA 
and Chadbourne. 

10. I believe that amendments to the Verified Complaint 
will be in order in a nunber of respects which time does not 
now permit. 

11. I believe that the Court should issue its temporary 
order forthwith and in no.event later than the close of a 
hearing which the Court may see fit to set down at a time 
and place as soon as convenient for the Court. 


Dated: Centerport, New York 
February 3, 1975 
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ATTACHMENT TO AFOREGOING VERIFIED COMPLAINT 


Sommers T. Brown, Esq. January 27, 1975 
Acting Chief, Trial Branch 

Tax Court Litigation Division 

Office of Chiet Counse] 

Internal Revenue Service 

Washington, D. C. 20224 ‘ 


Re: Trans World Airlines ines 
/ 


Docket Number 5905- 4 
Dear Mr. Brown: 

This is in partial response to your letter of January 
13, 1975, indicating interest in "specific facts" of the 
question of integrity of TWA pipeline asset accounting. 

I am going through my files for such "specitic facts." 
My files end several years ago so far as any direct con- 
nection with TWA operations is concerned. 

The assessment of deficiencies in tax came after about 
a decade of efforts to reach agreed settlement. In the Tax 
Court proceedings the Government has the benefit of the 
usual presumption of correctness of the deficiency assessed. 

I wes the senior tax partner of Chadbourne, Parke, 
Whiteside §& Wolff until June of 1968, and I personally 
attended to the more important aspects of TWA tax matters as 
partner before that time and as consultant and otherwise ior 
some, time afterwards. I tried for years to get pipeline 


data, with help of several successive TWA Tax Directors. 


None of us could get data available normally. None believed 


that data made available to us established existence of the 


assets. In 


some Other respects, including some isability 


i 


accruals, TWA had on occasion reached specific dollar amounts 


on only the broadest of assumptions. 


The pipeline asset accounting function was lodged in 


the maintenance function, out of the mainstream. I con- 


tinued as a consultant on TWA matters after leaving the firm 


in protest of Dunn's acting both as Chadbourne Senior Partner 


and employee of a client, Sperry, in purported membership in 


its "qualified" retirement plan. After leaving Chadbourne, 


I continued to negotiate for TWA, with almost complete 


success, settlement of other proposed income adjustments 

a running to about $1°0,000,000, including pension matters 
(A). I could not, however, get data on pipeline assets. I 
recommended partial settlement, with the pipeline and main- 
tenance matters left open (B). Efforts continued in anti- 
Cipated refusal to accept the TWA positions. A memorandum 
of mine of February 24, 1970, (C) epitomized continued 
frustration: 

I told Joe that ' felt that a good deal of work 
would be in order o1:. the matters yet unagreed - over- 
hauls and pipeline. In all the years I| have watched 
these issues I hav? never heard of a thoroughgoing 
development of the facts of the sort which I think 
Appellate Division should have to support a favorable 


| determination - if not to try to right a prospective 
unfavorable determination. 
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I did and do siti, -ferences over payment quantum 
meruit for the work ' did in effecting settlement of the 


other matters. That required effort and skill, with very 
favorable results in work with IRS staffs in Kansas City, 
St. Louis, Chicago and Washington. At times there was work 
with more than one unit of an Office. For example, develop- 
ment of conflicts between audit and rulings personnel in 
Washington National Office brought resu!ts favorable for 
TWA. 

Matters dragged on, and my old firm, Chadbourne, held 
back on large items owing and otherwise payable to me, to 
try to force an overall settlement to its advantage, espe- 
cially in implicating me in unfolding TWA matters and in the 
dual role of Dunn, though I had left the firm as the only 
effective form of protest available in 1968. The Dunn role 
is only now under active consideration by the new Sperry 
auditors, Arthur Young §& Co., after going into litigation 
with Sperry. Chadbourne has included TWA in that Sperry 
litigatior (D). 

There has been skepticism of airline practices, notably 
kickbacks and foreign repairs. Late in 1972, when President 
Nixon was reelected, my former Chadbourne partner Spater, 
who had come to head American Airlines, admitted use of 


laundered funds to pay CREEP. The foreign laundry of American 
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Airlines money had been covered up by false ex, -nse and 
supplic counts. While so pleading--at cost to Ame-ican 
of $1.5 Q in his lawyers' fees alone--Spate1z comp! ned 
that what he did was slight compared to kickbacks. He 
suffered conviction and ouster. 

A check at Kennedy, days after the Nixon reolection, 
Showed that TWA ticketing irregularities were twice those of 
the next worst offender, Olympic, and many times worse than 
those of ian Am (E). Grand jury study followed, and by May 
of 1974, TWA executives were under serious scrutiny, es- 
pecially after experience with reverse foreign laundry, 

i.e., foreign cash brought to this country from a foreig1 
country to do what Spater had done abroad with U. S. currency. 

In a meeting with personnel of the U. S. Attorney's 
Office and the CAB on the day President Nivon announced his 
resignation, 1 expressed concern thas t'e other side of 
large kickback amounts might be in false pipeline accounting. 
TWA had recently conceded as to foreign repairs in customs 
proceedings in manner not altogether reassuring as vo this. 
Diversion usually has its other side. 3M involved insurance 
premiums and legal fees. Ashland's slush fund and Spater's 
laundry were similar. There had been water where oil should 


have been in Home Stake Oil; nothing where salad oil should 


have been in the D'Angelo fraud; Canadian inventories which 


existed only for Costa of McKessecn Robbins; fake policies 
for Equity Funding; and nonexistent receivables for National 
Student Marketing and Sterling Homex The Justice people 
had expressed special concern for legal fees as possible 
coverup for kickbacks. In the Hughes matter, legal fees 
were said to have run some $20,000,006 in all for TWA alone, 
although TWA got nothing but a dozen distracting years of 
false hope, which in turn very probably had a part in its 
presently overequipped plight. In inquiring for stockholder 
interests, I have long found TWA most reticent abcut the 
fees in the Hughes matter. 
The possible accounts for kickback coverup are numerous. < 
a) fhus, it is hot uncommon to use advertising and printing 


accounts in some lines of business, e.g., the Grumman and 


American Airlines commercial kickback matters which have 
evoked public notice from time to time, 

Of course TWA presented special problems. its multi- 
national operations, involving ticketing without effective 
control and fungible assets, seemed, I said, a divertor's 
dream. I suggested that some of the torrents of hot money 
which had CREEP awasn in cash might have come from there. I 
said that I understood that TWA had an especially strong 
system for getting money from employees to politicians. I 


pointed out also that cases such as National Student Marketing, 
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Equity Funding, and American Airlines, taught that it is 


possible to implicate quite large numbers of employea ndi- 
viduals in patently criminal conduct, often with considerable 
chances of success at coverup for a time at least. Note 


also Standard Life. 


[ noted problems of taxpayer confidence. I expressed 
concern that several agencies of Government should seem 
‘neffective in coping with a notorious scandal. 1 suggested 
drawing on the experience and considerable forces of the 
Internal Revenue Service. I suggested that the various 
agencies of the Government join forces. In this I drew on 
my OWN experience in study of Government as a member of a 
so-called President's Panel under auspices of Treasury, 
Justice and Commerce (F). 

That was the day Nixon announced his resignation, 
August 8. On December 13, TWA's Fletcher, for tlhe first 
time, admitted participation in the group effort mounted on 
the basis of the Sperry litigation to put me out of all 
courts for all times (G). The December 16 issue of Aviation 
Weekly reported the Transportation Department draft legis- 
lation which would involve IRS directly in ticket auditing 
(11). Compare. the recent legislation making the IRS and 
Labor responsible and giving individuals rights to declaratory 


judgment in the Tax Court of the United States. The result 


has strikingly increased IRS awareness in a field where its 
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effectiveness had been thought low. 


On December 21, the New Yor« Times reported airline 
confessions on kickback matters (1). 

I have had much experience in control of tax data. Il 
spent some years in Government, first as Supreme Court Law 
Clerk (Jackson's first) and then in the Tax Division of the 
Department of Justice, and on to being Tax Counsel and later 
lax Director of PCA, before jcining Chadbourne as its tax 
partner in 1958 at its initiative and invitation. There, I 


represented a highly sophisticated clientele, with North 


American Aviation, Spercy Rand, TWA and Amer can Brands and 


Anaconda, among the firm's general Clients; and with Western 
Electric, Litton, Interpublic and others who came to me as 
clients while I was at the firm. 1 had come to see the 
Government often in better control than the taxpayer. Book 
accounting often reflected insistence on earnings showings 
and the like. Tax »ccounting was, however, normally dra- 
conic in rectitude and integrity. 

Any accounting, even tax, can fail. Consider the cases 
noted, and earlier ones such as kreuger and later ones such 
as Black Watch and Standard Life. In many, e.g., Home Stake 
and Standard Life, sophisticated persons with serous 


professional and commercial responsibilities were taken in, 


partly, perhaps, in belief that the Internal Revenue Service 
was more alert and effective than it was. Only now are the 
Service and the SEC jcining hands to deal with the reality 
that taxes are the dominant fact of life; and that they are 
the ultimate determinant of our values, fixing the after-tax 
dollar which has displaced the old pure dollar as the norm 
of our values (J). This was apparent Thursday, January 23, 
1975, at State Bar, where, for the first time in my experience, 
I heard a Government representative discuss tax and SEC 
matters in recognized interaction. iouervitch, Tax Counsel, 
Division of Corporation Finances, Securities and Exchange 
Commission, left no doubt. The notion that taxes can be 
thought of separately simply had to go if the sovereign was 
to get the $550 billions of dollars a year or so it must 
have. Some are even coming to think that, taking into 
account inflation and replacement costs, the Government 
actually gets all of the distributable yield from the opera- 
tions of many major businesses. 

Taxes are not the only area of Government recording and 
accounting which has occasioned disappointment. 

The cargo door which failed at cost of 346 lives outside 
Paris had been recorded as having been retrofitted at the 
factory when it had not (K). In the meeting on August 8, 


the CAB man expressed concern at the failure of Government 


accounting in this respect. Later it developed from a 
Congressional report that an FAA report on that tragedy had 

© been suppressed (L). 

The Brooklyn grand juries' work on airline kickbacks 
and related matters continues apace. 
On January 1, there were press reports of a 3M SEC 

Statement covering liabilities of tax and tax penal ies of 
as much as $10,090,000 for disbursements of about $500,000 
by way of slush fund, with usual false counter book entries 
(M). Ashland Oil later reported delay of a directors' 
meeting to permit similar statement as to its slush fund 
lest the SEC claim invalidity of stockholders meetings (N). 

¢ Note the recent account of the indictments of former 
officials (present directors) of 3M (0). A partner of 
Haskins and Sells, the auditors for TWA, was named co- 
conspirator though now dead. The consequences for indivi- 
duals and 3M could have come as no surprise to anyone who 
has followed National Student Marketing on through Meyerhofer. 
The bar is only now coming to realize what has been h.»vpening. 
One aspect was, as it were, epitomized by attempted passing 
off, of Liggio, an employee of Arthur Young § Co., formerly 
associated with White § Cuse, as a partner of Arthur Young 


at a City Bar program on disclosures by lawyers to accountants 


on January 16, 1975. Tom Flynn, No. 2 at Arthur Young, 
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apologize and to say that he had 


e directed a partner of his firm to study the passing off of 


Dunn in Sperry in the litigation to which I have referred 


Although I, like the Government, may be short of speci- 
fics, I did have enough concern to resign my partnership in 
Chadbourne in 1968 in protest of the pussing off of i 
The result has been financially disastrous for me anc 


family. I am quite literally set upon by an astonishing 
array of forces linked in figurative dirty hand in uirty 
hand, At the moment, I am beset by Sperry and TWA and 
others, including American Brands and Anaconda and Gulbenkian 
& Foundation, who, by \eir own actions, evince concerns lest 
I for them too "go beserk" and tell the truth (Q). One 
might add Arthur Young by way of its employee Liggio, who 
has brought in others involved in properly separate litiga- 
tion (R), while leaving out still others for reasons apparent 
in self interest, especially in unfolding of last Friday's 
news concerning yet another client of a major law firm (S). 

I continue to review my files. There is but the one of 
me to the numbers bent on destruction ot one who would 
disclose, rather than take corrective action as to destruc- 
tive practices by disclosure and other means. I would be 


w pleased to meet with you or representatives of your statt 


bad 


Pao eater Ye SY 


and to permit cxamination and even copying of my files in 


their entirety. 


his has broad and serious implications. 
l negotiated the basic airline leasing rulings for TWA. 
[he banking interests demanded maximum benefits of invest- 


22 eve { 
risks Oi 
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ment credits and fast depreciation, while spreading 
tWwA credit to investors who bought certificates. To meet 
demands of the banking interests, TWA had to give general 
guarantees of payment of related debt. This put the possi- 
bility of a real lease into strong doubt. \rnold Levine, of 
what was then the office of Jghn Littleton, expressed the 


doubt strongly and ably. 


e [WA brought in a Washington lawyer, Riddell. Riddell 
brought pressure to bear. I learned of this in any signifi- 
cant way only after parting company with TWA. It later 
appeared that TWA had paid Riddell some $50,000; and that 


Riddell later paid this much and more to the Mills campaign 


My concerns have increased with disclosures in the 
11T/Hartford matter, and with developments in payments to 
politicians (illustrated in the Ashland and 3M matters) 
directly linking taxes, tax liabilities and tax penalties, 


financial statements, and SEC liabilities. 


I have not been able to get unything like satisfactory 


> 


assurance in the specific matter of payment to Mills' campaign, 


or of the system by which TWA provided funds for campaign 
and sijinilar activities. 

fhe United States has direct interests not only in 
revenue but also in transportation matters. If kickbacks 
are disallowed in manner of 3M, TWA could not by any stretch 
of the imagination be solvent, and would make a much I]ess 
attractive merger candidate or instrument of policy then 
would otherwise be supposed. 

By putting to IWA, tax attributes claimed by banks on 
the theory that the leasing rulings are invalid, the Govern- 


ment would greatly increase the banks' tax liabilities. It 


might still be true that TWA would pay no taxes. There 

could be enormous increases of the banks' taxes, bringing 
them closer to going rates than the 14% or so Chairman 

Ullman has complained they pay. Chairman Ullman also com- 
plained that airlines such as TWA conducting other businesses 


(such as hotel business and food services for sport arenas 


and the like) paid no tax. It is quite possible that the 
real tax burden of all referred to is far greater than he 


indicated, and indeed conceded to be presumptively correct. 


Controversy with the sovereign is seldom good business 


beyona the point of reasonable settlement. For example, if 


ao was 6 ee 


the Government puts into litigation in the deficiency pro- 

ceedings clearly questionable TWA items such us prepaid fare 

income, and if it takes a realistic view of pension plan 

matters TWA might in any event be a taxpayer, though insol- 

vent. 

Lively interests in pension matters under the new 

pension legislation practically ensure scrutiny in an area 
where discrimination in favor of the highly paid pilots has 
leag been quite clear as matter of fact. 

Urgency is increased by the enormous loss of lives 
associated with questionable airline practices. e.g the 
horror at Mount Weather. 

& fhe leisurely processes of tax litigation are too slow 
to meet seeds so presented. While | was Tax Director at 
RCA, 1 effected settlement of its World War II excess profits 
taxes on terms which | thought highly favorable. The outside 
law firm recommended litigation and so the matter went. I 
was told that the matter would be disposed of in two years 
at most, but it went on for more than 17 years. Settlement 
Was ultimately etfected in basic error of the Government's 
failure to appreciate the si-ni ‘cance of ownership of 
outstanding stock of VIM. I stood by in silence’ in belief 


that I was constrained vy ethical considerations so to do. 


Co I no longer so believe. 


In the meantime, I encouraged one of the lawyers in the 


retained firm who had been disappointed in not being admitted 
to partnership there to.come to Chadbourne in hopes of a 
partnership. He did. After I left, he spent time over a 
period of more than 4 years, as a Chadbourne partner, with 
the pipeline matter before it went into litigation. The 


I ent effort by that farm to put me out of ali courts: tor 


ncern as | do here and soon will in privat. litigation 


o 


with TWA (the U. S. Attorney’ 


s Office having informally 
indicated that it respects my rights so to do and has no 
objection). 

[There are other matters and aspects of urgency here. 

Such are the increasing forces of conscience and public 
arousal and Government needs, and prospects of need to 
restructure air transport, that questions which might have 
lucked force are now clear and immediate and call for greater 
expediti vn than provided in normal cours? of tax litigation. 

I saw the Great Depression come and stay through want 
of confidence after a regime in which industry was allowed 
to run rampant in self-regulation. Now we see an industry 
as having neutralized whole segments of Government, e.g., 


the FAA, 55,000 weak. My own financial and career interests 


have been severely damay2d by accidents of contacts those 


% » ; 
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briefly indicated here and developed in somewhat more detail 
in some of the enclosures. 

& Consider, for example, the wide spread Sperry has 
repeatedly given the matter in misleading fashion as shown 
by the excerpt from its last Proxy Statement and its last 

U)l At State: Bar fax 


post-meeting 


o 


report to stockholders ( 
Section last week old friends and colleagues asked whatever 
has happened. 1 told them of Dunn and of the suit to put me 
out of all courts for all times, renewed only December 30, 
after all that had happened since the first effort in June. 
the reactions were (a) horror; and (b) if Sperry can do that 
for Dunn why can't my clients do it for me; and the heck 
a with Keogh! 
I remain willing within the limits of my means to do 
what I can towards correction. 
Please feel free to call, and 1 may call you when I| am 
in Washington next week. 
lI am ending a copy of this letter to Mr. Trager, U. 5. 
Attorney for the Eastern District, where the kickback grand 
juries have been functioning; and to Mr. Albert of Intelligence. 
l may have occasion also to send copies to the SEC, and to 
the Secretary Designate of Commerce, and to the Attorney 
General, Designate, as well as to Committees of Congre: ;. 


@ Otherwise lives may be lost and National interests gravely 
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injured without need. lf you have any objection or suggestion, 
lease let me 10W at once. 
Respectfully submitted, 
hn I. Costelloe 


ORDER SEALING FILE 


= Defendant Trans World Airlines, Inc. having moved for 

an order directing the Clerk of the Court to seal the file 
of this case; 

NOW upon reading and filing the motion of defendant 
Tre. s World Airlines, Inc. and the affidavit of Harold L. 
Warner, Jr., sworn to February 3, 1975 in support of defen- 
dant's motion, and after due deliberation; 

IT IS HEREBY ORDERED: 

The Clerk of the Court is ordered to seal the file of 
this case, including any other papers hereafter filed, until 


cd further order of the Court. 


February 4, 1975 


/s/ Orrin G. Judd 
United States District Judge 


ORDER TO SHOW CAUSE 


Upon the affidavit of John F. Costelloe, plaintiff pro 


se, and upon his Verified Complaint and the material sub- 
mitted therewith, and upon all the proceedings had herein, 
A eae 

ORDERED, that defendant Trans World Airlines, Inc. 
("TWA"), or its attorneys show cause on the 7th day of 
February, 1975, at 11:30 o'clock in the forenoon of that day 
to this Court in Courtroom 11 at the United States District 
Courthouse, 225 Cadman Plaza East, Brooklyn, New York, why 


an order for preliminary injunction should not be granted 


that defendant TWA comply with requirements of Rule 10b 5 of 
the Securities Exchange Commission in respect of its tax 
liabilities, with particular reference to any deduction or 
other reduction of otherwise taxable income claimed or 
otherwise availed of for Federal income tax purposes and/or 
like purpose with respect to its tax liabilities, with 
particular reference to so-called kickbacks to travel agents 
and other persons which were illegal as being in excess of 
amounts allowed by law; and in other respects, particularly 
as to any accour or amount or transaction used to cover up 


or balance such kickbacks or any related item, including, 


but not limited to so-called pipeline assets; and that TWA 


di i 


refrain from action towards or for or effectively looking to 
@ consummation of sale or other disposition of aircraft or 
contract therefore, from TWA to the Government or state or 
Nation of Iran, except as shown to be permissible under 
rules and orders and opinions and the like of the Civil 
Aeronautics Board and any other Agency of Government with 
jurisdiction (including the United States Department of 
Justice), and not in violation of any law of the United 
States against combination in restraint of trade and the 
like; 

ORDERED, that delivery of a copy of this order, and of 
the papers on which it is granted, addressed to the attention 
of the TWA Vice President and General Counsel, Raymond R. 
Fletcher, Jr., at the executive offices of TWA at 605 Third 
Avenue, New York City, 10016, on or before 3:00 o'clock in 
P the afternoon of February 4, 1974, by any person of mature 


age, shall be sufficient service of this order. 


i /s/ Orrin G. Jucd eae 
_ ° United States District Judge 
Dated: February 4, 1975 


Brooklyn, New York 
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FIDAVIT 


» being duly sworn, deposes and 


the beneficial of 


Lidl 


owner 


d in the name son, Kevin M. Costelloe. 


, para. 33. kevin has had no interest 


in the ownership ot the stock or of its 


his name is the result of a clerical 


e of the stock, thought not worth the t 


If need be, the could proceed with 


individually or i1 


lded y« ry | y 
aude ¢ aS BieatH 


} *;* ’ ,+ : — } , 
the account decision by 


Pas, Oe Pen as Pe Pa 


ver add needless complication without warrant. 


tween myself and kevin would be of no material 


under the recent decision of the Court 


upon by Bernstein in his recent Law 


Plaintiff has other interests, as creditor 


the public entitled to safe transportation 


rates effective regulatory 


and etfective airline 


ongs of defendant are continuing and com- 


there are more kickbacks 


ee 8 ee a 


and increased liabilities for IWA for taxes, interest and 


penalties. The matter has gone so fur that TWA must be 


e utterly insolvent in 


Current consequences of changes of creditors' rights rather 


every sense, and getting more so, with 


than diminution of equity of the common stock such as I own. 
[ am a creditor of TWA in the hundreds of thousands of’ 
dollars for services rendered quantum meruit with respect to 


settling with almost complete success on audit of tax returns 


¢ 


through 1968, more than $100,000,000 of tax adjustments 
asserted by the Internal Revenue Service against TWA. The 
only items not successfully handled were put into litigation 
only July 12, last; and experience shows that in normal 

& course more than a decade may pass betore final resolution, 
which on percentages is likely to be in favor of the Govern- 
ment. [ am told that the estimate of Chadbourne fee in 
matter in such posture is at least $1,000,000. I am, more- 
Over, a member of the public entitled to airline service as 
stated. Management of TWA as presently constituted does not 
meet statutory standards. This is clear from the kickback 
matter itself, and is confirmed by public criticism and 
officials' resignations and the like in consequence of 

relations of such management to its supposedly regulatory 


agencies, rendered largely ineffective even in matters of 


4 a safety under control of the FAA with a work "force" of 


55,000. So weak is FAA t: i it did not insist on installation 


of proximity warning devic.. at cost of less than $6,000 
each which would have prevented the horror of Mount Weather, 
where, on December 1, last, a TWA airliner-crashed the 
mountain (not indicated on the governing official map) and 


cut the wires to the current President's nuclear command 


post although they were buried underground; killing 92 ’ 
persons in consequence. The collusive and illegal combination 


nere attacked, effected behind the regulatory agencies’ 


back, and sought to be made effective before they can be 


expected to be aroused from typical torpor, will exacerbate 
that condition and make wholly unavailable for the indefinite 
future the transportation to which I am entitled, though the 
one agency alone, FAA, employs far more than the number of 
persons employed by any airline in the world; and the amount 
of actual costs borne by the air traveller is but a small 
fraction of the total costs, taking into account those borne 
by the Government. 

as The matter is of desperate urgency. Press reports 
have it that the deal with Iran had been worked out by TWA a 
week before the CAB announced permission to restrain combin- 
ation for a year and a half. On the very next day TWA 


complained publicly that the permitted restraint of com- 


petition was not for five years and on the very same day 


made it plain that it had circumvented regulation again by 
& creating a situation, which if jammed through, would make 
the restraint permanent. Layoffs of pilots and the like are 
already beginning. Pan Am and TWA have between them about 
10 747 aircraft. Sale of 12 to Iran will reduce the fleet 
of 747 aircraft by almost 1/3. I have a neighbor who flies 
that aircraft as pilot on standby basis only. This no doubt 
will mean the end of his flying that aircraft. Force reduc- 
tion may w.1il cost him nis job, with other and younger men 
taken on by Iran to fly the aircraft--though surely in 
actual joint Iranian and TWA control. Without TWA or the 
like to handle the technical aspects of repairs overhauls 


e and 


be limited and little more than a cruel hoax. Airline 


scheduling and selling, the Iranian civilian use would 


pilots unions and other unions have interests. The result 
may well be strikes and work sto} pages. Aircraft will soon 
be transferred to Iran. With our Government's relations 
with that Government as they are and with the shrunken 
combined Pan Am/TWA operation dependent upon foreign Gil, 
especially Iranian oil, transfer of one aircraft must almost 
surely mean transfer of all others agreed upon, finally or 
tentatively. And after the transfer, if Iran does run a 
bona fide world airline, will not oil be shunted to it 


a rather than to the shrunken Pan Am/WA operation? 


r 


‘: [ree rar + ee re 
: Purposes of evasion of regulation are plain in 
em broad outlines anu also in specifics. It is believed that 
there art rrave questions not only of mone) but also of 
afety of human lives in the so-called pipeline matter, 
involvi fungible items such as landing gear, Wings and 
ies, supposedly reworked and kept around the world tor 
ise as needed for safe tlying. Ihe proposed transfer t¢ 
lran no doubt would make ineffective any effort to determine 
the true state of the accounting in that matter. i have 
1allenged integrit ) that account { 1 the Internal 
evenue C1 ce, and the challenge ye ing riously con- 
lered 
e Oo doubt t 2S hoped 9) present rWwA anagement and 
their advisors that tne proposed transfer will treeze out 
investigation and reeze them into good sts, in or with 
WA or Iran. Executive of TWA have on earlier occasion 


ound sumptuous posts with our Arabian friends, e.g., Saudi 
\rabla \irline 
6: Judyve Younger, now of Cornel] Law School, said 
only days ago at State Bar that we live in an age of a new 
ind of revolution [his one is conducted, not with the 


‘uillotine or with the firing squad or the assassin's 
hammer and sickle, but in Courts. As such it strains lawyers 


& and judges, but as such it probably also 1s the highest 
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Vindication of our judicial system to thas tiue. In this 
light this matter may well be regarded as welcome opportunity 


distasteful 


‘laintiftit has filed a complaint in this court alleging 


Various typ of misconduct on behulf of -- on the part of 

[rans World Airline (T.W.A.), including improprieties of 

the sale of 747 airliners to Iran, antitrust violations, 
tisrepresentation of its financial condition, including ° 
failure to show tax liabilities which may be inccnsistent 


with its financial solvency and violative of its convenant: 
with debt service, airline kickbacks to travel agents and 


improper payment to the campaign fund of Congressman Mills, 


Claims federal court jurisdiction under the Securities 
\ct and as beneficial owner of T.W.A. common stock held 
the name of his son, and as one who is being "prevented ‘ron 
ver use of airline travel by monopolistic combinations in 
restraint of trade outside any permissible exception.” 

las moved for a preliminary injunction requiring T.W.A. 
to comply with the requirements of Rule 10-B-5 of the Secu- 
rities and Exchange Commission in respect of its tax lia 
bilities, and an injunction against consummating the sale or 


disposition of aircraft to the Government of the State or 


the Nation of Ilran. 
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Defendants have moved to dismiss the ctiun for failure 


to state a claim upon which relief can be granted ind in 
that connection have called attention to Circumstances, 
regardless of the validity of the allegations in the com 
ylaint, that may disqualify plairtiff as a proper attorney 
Or party to the tion. 

lt appears without contradiction that plaintiff was a 
partner of the law firm of Chadbourne, Parke, Whiteside § 


Wolff from March 1958 to June 1, 19608; that he was a tay 


consultant for that firm thereafter until December 3l, 197] 


that the firm has been counsel tor many years tor Irans 


World Airlines, Inc., and that plaintiff worked on 


- 
~ 


problems for T.W.A. at least until sometime in the year 


— 


[fhe Court has directed that the files be sealed, and 


Ve held the hearing on the motion in chambers beca 


+ 


concern both for publicity of the nature of current charge 


with respect to the publicity about any of the matte+ss until 


they are brought by a proper party. 


The Court of Appeals has held that an attorney ts 


disqualified to bring an action against his former client 


to represent nother party in such an action where it relate 


to matters in which the attorney previously represented the 


by the defendant against the plaintiff and because of conce 


§ 
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‘ation are far too 


client and that "the dynamics of liti; 
subtle, the attorney's role in that process is far too 
critical, and the public's interest in the outcome is far 
too great to leave room for even the slightest doubt con- 
cerning the ethical propriety of a lawyer's reputation in a 
given case." 

Emle Industries, Inc. v. Pattentex, Inc., 478 F.2d 562 ‘ 
at 57). Ca Cre. Be sIn 

In Meyerhofer v. Empire Fire 4 Marine Insurance Co., 
190 F.2d 1190, 1190 (2d Cir. 1974), the Court affirmed an 
order which prevented a former attorney for a client from 
acting either as a party or as an attorney for a party in 


any action arising out of the facts thereia described. 


Some of the matters involved in the complaint and the 
application for an injunction have arisen subsequent to Mr. 
Costelloe's termination of any activity with respect to 
[.W.A. matters, but the complaint, as a whole, involves the 
possibility of delving so far into T.W.A. corporate matters 
and intercorporate and governmental relationships that it 
would be urseemly to permit him to act either as a party or 
as an attorney in the action. Although the action is brought 
pro se, it may even be regarded as action in the interest of 
his son Kevin Costelloe, who owns the ten shares of T.W.A. 


stock which are involved with him acting as attorney. 


Under the circumstances, the Court finds that Mr. 


Costelloe is disqualified to bring this action, therefore 
does not reach the merits of the complaint or of the motion 
for a preliminary injunction. 

This memorandum, together with the rest of the file 
will remain sealed. 

Mr. Costelloe is not forbidden from bring:ng to the 
attention of the United States Attorney for the Eastern 
District or any other Governmental agencies which he sees 
fit any of the matters described, subject to the provision 
ot the Code of Professional Responsibility with respect to 
publicity that might be given to any such step. 

& Mr. Costelloe is not forbidden from suing T.W.A. or the 
firm of Chadbourne, Parke, Whiteside § Wolff for any sum of 
money that he claims is due to him. Any problems that arise 
in such an action should be considered by the court in which 
the action may be brought. 

Harold L. Warner, Jr., who appeared for the defendant 
in the action, has suggested that there are aspects of Mr. 
Costelloe's conduct with respect to T.W.A. that are unpro- 
fessioual and would justify disciplinary action. The Court 
makes no determination on that but will give further study 
to the matter and will also consider any papers which Mr. 


Costelloe may submit on that subject. Rule 5 of the General 


Rules of this Court refers all disciplinary matters to the 
Chief Judge, who may then refer them to the Bar Association. 
fhis Court will consider anything from Mr. Costelloe before 
etermining whether even to bring this matter to the attention 
of Chiet Judge Mishler. 

It is therefore ordered that the complaint be dismissed 
on the basis of disqualification of the plaintiff and that 


the motion for preliminary injunction be denied as moot, the 


complaint havir, been dismissed. 


| 


|UNITED STATES DISTRICT COURT 
| EASTERN DISTRICT OF NEW YORK 


i} 
| --------------------------------- x 
cd 
|| JOHN F. COSTELLOE, : 
| AFFIDAVIT IN OPPOSITION | 
| Plaintiff, pro se, : TO MOTION FOR 
1 PRELIMINARY INJUNCTION | 
| ~against- : AND IN SUPPORT OF CROSS+ 
i MOTION FOR ORDER DIS-_ | 
| TRANS WORLD AIRLINES, INC., : MISSING THE COMPLAINT | 
Defendant. : 75-C-157 (OGJ) (Sealed) | 
ee we a a aw ww ow ee ee ee = x | 


| STATE OF NEW YORK ) 


| COUNTY OF NEW YORK ) 


RAYMOND R. FLETCHER, JR., being duly sworn, 
9 |'deposes and says: 
1. I am Vice President and General Counsel 
|of defendant Trans World Airlines, Inc. ("TWA"). I make 
| this affidavit in opposition to plaintiff's motion for 
r preliminary injunction and in support of defendant's 
|| cross-motion for an order dismissing the complaint. 
| 2. Because of the nature of this case and the 
| facts I am compelled to call to the Court's attention, I 
|| respect fully and most earnestly request that the file in 
| this case be sealed and that fictitious names be employed 


| in the reporting of any decision in this matter. 


Tf] 
j 
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| | 
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® ] The Complaint 


| 3. The complaint contains no ad damnum clause. 


However, plaintiff, alleging that he is the beneficial 


"held in the name of 


owner of defendant's common stock 


his son Kevin Costelloe" (Complaint, 433), seeks inter alia 


‘|an injunction requiring defendant (a) to state its true 

Ay | financial condition and (b) "to stop further action" 
lin the sale of six of defendant's "747 airliners to 
Iran for a total price of nearly $100,000,000" (Complaint, 
qql1, 38). 

4. 2 temporary injunction “without requirement 
‘of bond" is sought and. "Demand is also made for such 
‘other and further relief, by way of damages, compensatory, 
| punitive, and otherwise and by way of injunctions, in 


respect of antitrust, SEC and similar matters, including 


|insiders' profits as may be found appropriate on further 


|proceedings" (Complaint, 39). 


-laintiff's Efforts to Extort $750,000 from Defendant 


5. From March 1958 until June 1, 1968 plaintiff 
was a member of the firm of Chadbourne, Parke, Whiteside 
ie Wolff ("the firm"), defendant's counsel. From June l, 

1968 until December 31, 1971 plaintiff was employed as a 
‘consultant to the firm under a Consulting Agreement. 

| 6. On or about January 12, 1973 plaintiff 
| attempted to bill defendant in the sum of $750,000 
| (Exhibit A attached). Plaintiff's cnly services on 
| defendant's matters had been rendered either as a partner 
hoe consultant of the firm. Defendant had retained the 


| firm, not plaintiff, and there was thus no basis for this 


|billing. Defendant refused to pay this bill. 

| 7. Disappointed in this effort, plaintiff 

| instituted a vicious letter writing campaign against the 
| ¢irm and defendant. 

i 


te 8. How many such letters plaintiff wrote, 
| 


|| only plaintiff knows. Many of these letters were addressed 


| to third persons, including Government officials and 
| heads of regulatory agencies. 


9. Examples of this letter writing campaign 


|| include: 


A. A letter dated April 23, 1974 addressed 
to the Chairman of the Board of defendant, with 
a copy to the Chairman of the Civil Aeronautics 
Board, asking for a loan on sums allegedly owing 
by the firm to plaintiff (Exhibit B). 

B. Letter to the Chairman of the Board of 
defendant dated October 11, 1974 advising that 
plaintiff has “been constrained to apprise the 
Department of Justice that I think there is TWA, 
Sperry, etc., obstruction of justice." (Exhibit C). 

C. Letter to the Chairman of the Board of 
defendant dated January 6, 1975, including as 
attachments thereto: 

1. Letter from defendant to deponent 

dated December 22, 1974; 

2. Notes JFC situation, 12/23/74; 
3. Letter from plaintiff dated 


December 25, 1974 addressed to 5 partners 


of the firm, 17 representatives of 5 of 


the firm's clients, and the Chairman of 


Citicorp; 
4. Letter from defendant to James K. 
Crimmins, a senior partner of the firm, 


dated December 29, 1974; 


5. Affidavit of plaintiff, dated 

January 3, 1975 filed in the case of 
ed | John F. Costelloe, plaintiff, pro se v. 
Sperry Rand Corporation and Stannard Dunn 

(one of the firm's partners), U.S.D.C., 


S.D.N.¥., 74 Civ. 2244 (Wec). (Exhibit D). 


Plaintiff's Harassment of Deponent 


10. On at least a dozer. occasions since TWA | 
refused to pay Costelloe's bill for $750,000, Costelloe 
|has telephoned me at my office. Costelloe has been in- 
coherent in these conversations and has threatened all 
sorts of dire consequences to TWA. Whenever I have tried 
|to reason with him he replies "Pay me" and then abruptly 


terminates the conversation by hanging up the phone. 
Plaintiff's Purported Interest as a TWA Stockholder 


11. On July 3, 1973 plaintiff's son Kevin 


purchased 10 shares of defendant's common stock. The high 


In his 


1973 was 19-5/8. 


|price of such stock on July 3, 


‘supplemental affidavit of February 4, 1975 plaintiff states | 


| 


las follows: 


"Plaintiff is the beneficial owner 

of shares of TWA common stock held 

in the name of his son, Kevin M. 
Costelloe. (See Verified Affidavit, 
i para. 33). Kevin has had no interest 
| or participation in the ownership of 
the stock or of its yield. Holding 
| in his name is the result of a 
clerical error in purchase of the 
stock, thought not worth the trouble 
in correcting." 


Plaintiff and/or his son could have sold the stock at a 


price of 25-5/8 on October 2, 1973. 


Defendant Will Suffer Irreparable Injury Should The $3. 
Proposed Sale of Aircraft be Rescinded or Delayed 


12. The completion of the agreed sale by TWA of 
isix used Boeing model 747 aircraft to the Government of 


Iran is clearly in the best interests of TWA because the 


a 
| 


| 

j 

airplanes involved are currently surplus to TWA's needs 
‘e the proceeds of the sale are needed by TWA in its 


jbusiness. The agreed sale is for cash and the proceeds | 


jwill be immediately available to TWA upon delivery of the 
| 

la‘reraft from time to time in 1975. The Board of 
Directors of TWA considered and approved the sale of these 


l) 
i 
| 
jaizrcratt to the Government of Iran at its meeting on 


|January 22, 1975. | 
13. Delivery of the first aircraft is scheduled 


Ito take place this month. 


& 14. It is extremely difficult to find a ready, 
|willing and able buyer for used aircraft of any type, 
|including the Boeing model 747. If the agreed sale of 
|Six used 747 aircraft to the Government of Iran is for 
Hany reason rescinded the possibility that TWA could make 


ja similar sale t>% another buyer is extremely remote. 


There exist very few potential buyers with the need and 
resources suited to the purchase of so large and expensive 
laircraft. The rescission or delay of this sale would cause 
irreparable injury to TWA. 


i 


j 
| 
Js 


| aym R. Fletcher, Jr. 
| 


Sworn to before me this 


GTO aay of February, 1975. 


LO ton 


| Notary Public 


ew.sonable basis, but 


further develo] 


1dbourne. 


rds, 


January 


services 


‘iit £8ch 


date 


AFOREGOING AFFIDAVIT IN OPPOS 


April 23, 1974 


Mr. Charles C. Tillinghast 
Chairman of the Board 

TWA 

605 Third Avenue 

New York, New York 10016 
Dear Chairman Tillinghast: 

\ Pe : - 4 ~~ ar ray 

You're in the people business and the way 
are dropping overseas one would think that more 
be spent on that. 

Chadbourne has some foolish notion that by 
harm on my family and nayself they can get me to 
duties as a citizen. 

[The two are entirely independent. 

It would, however, be good for all to take 


Chadbourne coer¢ion at least for a while. What 


lend me on a minimum of $60,000 in fees already 


for my account by Chadbourne but held back for 
stated? Name any figure or discount, but name 
I'll put TWA down as zero offering. 

Are the public entitled to observe on the 
tiations for squeezing the public on service? 


if ever there was one, ought to be so observed. 


ITION 


our planes 


time would 


wreaking 


shirk my 


out the 
will you 
collected 
purposes 


something or 


Pan Am nego- 


A real tax, 


For myself I have trouble seeing what Pan Am has to 
offer: poor management, tired pilots, insolvency and planes 
Ge that drop €very couple of months, by means including the 
Parkinsonian pilot. No comment on any lawyer. 


Sincerely, 


John F. Costelloe 


cc: Messrs. Rowe, Seawell, Timm 


- SST CL NE Se dw 


[he situation has undergone important hanges. One 1S 


that I have been constrained to apprise the Department o! 
istice that I think there is TWA, Sperry, etc., obstruc 


of justice. You may have seen th reference to that subject 


Report. 
been constrained also to upprise ad \istra 
yr what O¢€ yn. 
in process of further communications of the 
submission ot data to Cony! ional bod oO! 
id ition includin fiscal integrity and huma 
ld be ple ised to di 1S the latter wit 
ht to discu them with | tcher and Chadbour 
1g Island lawyer, Ingraha 
yf the problems are indicated in the enclosed 
to Ingraham. You will see that reference 1 
Ss suggestion that Chadbourne refuse to pay m 
yy so it has owed for years unless I! will get 
n the complex of matters which SCHTAAG puts t 
presses. I wouldn't know how to take them a] 


could not in conscience become implicated in 
many laws and transgressions and official bod 
ved that 1 just wouldn't know how to deal with 


ithout getting into something that I have been 


~ 


ny cost not to be implicated in as to any part, 


in sadly sinful symbiosis. 


y 


| left Chadbourne in protest of Dunn's insistence on 
yXeing both a Chadbourne senior partner and an employee of 
Sper. for coverage under its otherwise qualified employee 
plans. Events have vindicated me, not the least the nature 
and actions of SCi AG as alternative to simple profession 
of rectitude if that could have been made. As it is, TWA, 
in addition to its other difficulties, is involved in that 
Sperry matter, admittedly involving serious tax and SEC and 


financial aspects of questionable deductions in the hundreds 


The SCHYTAAG attack mounted by Chadbourne involved 
accusing me of extorting TWA. l was only asking for a loan 
on money which had been paid by TWA for me years earlier, on 
(WA terms. Chadbourne falsified dates and other data with 
what must have been desperate abandon, still uncorrected. 

Cf course I had asked TWA to be paid for adjusting with 
almost compiete sugcess $150,000,000 of income adjustments 
seriously proposed on audit. And | had expressed concern at 
the reports of payments of Riddell to Mills which I dis- 
covered so belatedly and to my complete surprise. And I had 
been concerned as father of a stockholder for the Taylor/ 
lfimm sojurn to Lisbon just after the first rightist regime 


fell, and for the flagrant kickback scandals with serious 


tax and SEC implications. And it did seem to me that $300,000 


hk i TRE Geet ait © Ses Re <a eee ee. Do A SO LATENT Ne wR SY, MORNIN, 


for you and $70,000 or so for pilots was a bit generous for 


a company that couldn't make ends meet. [This was hardly 
extortion, however. If there was or is extortion it is of 
not by me. 

Sperry seems to be in a dilemma as to how to treat 
Dunn, Director newly reelected, member of Executive and 
Audit Committees, and senior partner of Chadbourne for many 
years, and recent retiree for pension purposes, in its post- 
stockholder meeting report. [hat problem exists whatever | 
do or whatever you or TWA or SCHTAAG does to me or to my 
family. 

I would think, that after your misplaced trusts in 
fimm, your recalled letter to Congress, your desperate 
condition with the banks (perhaps worse actually than that 
of Pan Am), you would have enough to do without keeping TWA 
on course to keep me out of all courts for all times in al] 
matters concerning TWA since March of 1958. If you can't 

’ 
stand processes of justice in our traditions, how can your 
private ticket and asset accounting be trusted; how, your 
legislative protestations; how, your administrative ploys 
with Timm, etc.? Aren't you in enough of a bind with Trans- 
portation throwing time and money at this? How can ycu 


justify continued coercion of a helpless individual through 


Chadbourne's threats? 


Co ee i oe ee er eo ee oe 


And do read the enclosed to Ingraham, keeping in mind 


& that TWA's deductions for business expenses are limited to 
the ordinary and necessary. Won't it be hard enough to cope 
with kickbacks without adding costs of coercing of Costelloe? 
Bear in mind the Gallilean principle of proportion and the 


teachings of stance in Playgirl and of hues and cries in 


Sincerely, 


SCHTAAG 


G3 


EXHIBIT D TO AFOREGOING AFFIDAVIT IN OPPOSITION 


January 6, 197% 


Mr. Charles C. Tillinghast 


Chairman of the Board 


frans World Airlines 
605 Third Avenue 
New York, New York 100106 
Dear Mr. Tillinghast: 
Events of January first merit your most careful con- 


sideration. There were, inter alia, the Watergate con- 


victions, the Ashland matter with Mills, and the reports of 


1 


the 3M SEC filing in recognition of the civil and criminal 
ie consequences of i 


You and your personal advisors may see ominous bearings 


slush fund. 


ct 
S 


on your personal fortune and freedom. 

On December first, TWA crashed Mount Weather, cutting 
the lines to the President's nuclear-attack center and 
killing 92 for want of a $10,000 warning device. Butter- 
field had acknowledged the possibility of loss of life but 
had been reluctant to require the expenditure. This, 
while, as we now know, the airlines were kicking back 
hundreds of millions to travel agents and others. 


On December 10, in two memoranda and one letter, the 


5‘ e District Court, in response to the urgings of Warner of 


Ta te: 


‘or SCHTAAG, held that Sperry 


pa 


ot 2 REE 6 RT AS, aoe Lg SP aan ihe: rir SA I ptt a Ee 


64. 


"s principal place 


vas in New York City because there were vice 
here in circumstances which would negate diver- 


ction for TWA in litigation with New York ad- 


wing out of the Mount Weather disaster. TWA 


ird for the contrary position established in the 


} 


the Brooklyn disaster which took the life of 


Wollam, and cost his widow years f anguish in 
ber 13, ur Fletcher acknowledged TWA re 
for SCHTAAG see the copy of my letter to hl 


‘mber 16 issue of Aviation Weekly reported the 


islation linking tickets and taxes to curb 


I had suggested to Justice and CAB in a meeting 
President Nixon announced his resignation. 


ber 20, 1 initiated further consideration of 


the 10th which scemed, inter alia, not to 


ness of the possible bearing of the December 


, 


Veather disaster. I urged that the Court ex- 
-t the SCHTAAG effort to have me suppressed. 
December 21, press reports of kickback confessions 


grand jury matters seriously implicated TWA. 


ne died RE Sa Gini 


Co ole. Rnd Abeer 4d OL Band. Souda ce. # Sak cll ale ME het Be BE at lt 


ee 


6S 


My former partner, Spater, had complained that kick- 


backs far overshadowed his own guilt in paying over laundered 
o I 4 


o 


} 


American Airlines cash to CREEP. [The other side of that 


diversion was false foreign invoicing. It cost Spater 
conviction and his job. American Airlines paid $175,000 for 
his legal fees. Under the 3M settlement announced January 
1, he would be liable for those fees. Bear that in mind as 
you enter this new phase of your life. 

Ihe dollar amounts in the kickback matter are much 
larger. They are no less reprehensible or more deductible. 
\nd I never heard of death for 92 on Mount Weather as the 
other side of a political contribution per Se. 

[he 3M SEC filing reported January 1 showed that diver- 
sion of even relatively small amounts to a slush fund has 
enormous consequences for all, requiring SEC disclosure. 

[That is the position I recognized in suing Sperry after Chad- 
bourne had conceded that there was no defense for Dunn's 
passing as Sperry em Loyee for qualified plan purposes while 
a full Senior at Chadbourne, with Chadbourne bills written 
down to create purported salary for Dunn and then grossed up 
to meet firm needs. 


I raised questions of TWA accounting integrity and 


related questions of safety of human lives in context of the 


Af 7 A 


tragic days of 1974 following the March horror of 346 lost 


a 
ct 
~ 
~ 
12) 
rt 
~ 
ce 


at Paris tor want oL 


cd . ‘ded 


recorded but not made. 


cargo door duly 


response for TWA on December 30 was reiteration of 
the initial SCHTAAG effort. Warner of Chadbourne then said: 


there is no basis for the orders sought by 


plaintiff's motion of December 20 and none is advanced. 


" 


i had oved ior: 
"S. Ruling on standing of any of parties to SCHTAAG 
who are not defendants, i.e., Chadbourne, Parke, White- 


; } % 4 ] ] An - > y . ~ , 
side & Wolff, American Brands, The Anaconda Compan 


. > 
[rans World Airlines, and Gulbenkian Foundation of 


6. Ruling denying action demanded by and for 
SCHTAAG, e.g., putting me out of all Courts for all 
times, as alleged vicious extortionist with personal 
endetta in paranoiac fear of harm to livelihood." 
Ihe December 30 response showed gross insensitivity to 
tragedy that had gone before and to unfolding drama made 


final in public January 1 and following. 


[That response constitutes renewal of the TWA accusations 


J 
co 
O 


agains n June for sending letters such as that to Unde. 
Secretary Binder included in my affidavit of January 3, copy 
enclosed. See that affidavit, paragraphs 69-70. 


I complained of kickbacks. kickbacks are now confessed. 


I complained of pipeline matters as presenting special 


safety problems in light of the March disaster near Paris 


because a door certified as refitted had not 
April, we now know, the Government had for ta) 
id pipeline assets into contest involving nearl) 


in all. IWA sued on that in Tax Court in 


sught to be answered sooner than in normal 


litigation. 


[ complained of overpaid management who 


provide safety equipment needed. We have 


Butterfield had anticipated tha 


fons 
. 


Weather. 


¢ 
_— 


I complained of matters of public 


ifter Mount Weather did we learn I 


the suppression of the critical 


Paris disaster. Suppression was to prevent 


in litigation. 
Weather. 


ter Mount 


I complained of infection by 


July. 


course of 


suffered 


the House 
FAA 
use by 


Suppression became not feasible 


airlines of 


peen. in 


purposes 


Questions 


tax 


refused to 


COniwence. 


Subco 
Fepore in ti 
SurvVv1vo 


in the 


lators, including the FAA. Timm had been taken by Taylo1 
Lisbon, etc., in April. You were soon off to Bermuda with 
Timm and McGregor, he of CREEP, in circumstances of such 
scandal that Timm will not again be Chairman. The FAA, 


55,000 of them, are rendered useless or 


were led to rely on what was not there. 


worse. 


Brinegar 


The public 


is Out. 


; 


storm 


* 22 oR a Sis ° . 


wT 


Butterfield is on his way. Staggers, t%0, has been shown to 


have been rightly concerned, as conceded now, even by Butter- 


nplained of interference in tax rulings matters. 


Mills is now in open disgrace. He docs have newly acquired 


benefit of a relatively short period of limitations, effective 


I was deeply concerned in anticipation of the 5M sort. 
| had been apprised in April that Chadbourne could not 
ffer justificativn for Dunn's passing as Sperry employee 


for retirement plan purposes while a Chadbourne Senior. 


sued Sperry and Dunn in hope of clarification. 


[WA for you took the occasion to try to implicate me in 
Lts terrors. It said, in current stance of participant not 


party, that what I did was in "personal vendetta." What of 


ae ie 


the dead and what of the confessions in kickbacks; and wi 


came of CREEP? Do you not regret that warnings were not 
} } } > ; ee QO} } y* 3 yee \ 
heeded to enable the pilot and the 91 others to escape Mount 


Weather? How many more must die? 


You said that my actions were "vicious."' Compare the 
perversion of our fiscal system in the hundreds of millions 
by false ticket currency, often more demanding on resources 


than valid dollar currency. Who got the diverted funds? Is 


ame 055 OO eee | - aes a ee oe ee ee Ae 


67. 


destruction of the 
vicious. 

‘e pipeline assets more 

sion draft for Trager of 12/25, 

‘e not the TWA financials hopeles 
compared to 3M and Sperry? See my notes 
iffidav 3/75, copy attached. 


alone was 


What did you ha: - 
have Chadbourne withh 

or work I did as 

didn't it 
need you? Did you it? Could not 1 
its own deeds? CS lid wrong, 
since so acknowledge, s has 3M? 
Yet on December 30, with all the new know > gained 


since the mad days of March and the ebullience of Spring and 


the collapse of CREEP, SCHTAAG, creature of A ‘enews it 


June challenge. 
As my affidavit of Januar) 


traphs 100-103, stated: 


SP PRE we 


SNe of oe ica dt aan eee 


, 


agoin 


thing 


aSK 


. 
“1090. lf TWA want to litigate with me, t should 
C r become a party to thi ult or at least. give 
ul} Overt stance as dominant participant here in effort 
falsehood and deception t prevent from litigatir 
On anything like conventionally equal terms 
lL. Court's good office and time have been 
wasted by the ntially deceptive and oppre LV 
ture of TWA in the matter. l| doubt that others of 
frAAG than Chadbourne were fully aware of the domina 
role « rWA as it first became known December 15 

LU 2 [It is ironic that in proceedings where | 

would not be granted evidential hearing, and indeed 
ive t been, TWA sought to have me barred in all 

cases without any hearing as to what would be involved. 
M suing it in regular course would thus be charac 

terized as insufferable and incurable injury; its 

proceeding against me in oppre ve and covert course 

l the pattern it has chosen for itself t esc ©. 24233 

Gs 2eak. 

103. Gulbenkian should | lade to eak for 
itself if only to help judge what to do about Chadbourn 
‘or its conduct as purported counsel and to provide, if 
need ye, confirmation of the wisdom of respectin 

tandards governing professional representation and 
C lauct,” 
My on, st ckholder of TW A, an ; tockholder of 
rry, deserve better. So does the public. 
You cannot cure what you have done but you can stop 
g Lt; [ don't ask that you tell Chadbourne to do any 
but observe canons of professional ethics I don't 
you to tell it to pay what it owes me. see letter to 
Crimmins of 12/29/74, copy enclosed. I do ask that you not 
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pay 
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Chadbourne 
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for the 


Sperry. 
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Stop 


SCIT1 
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though 
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alternatively, 
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her instance where your 
yle tragic mess is out « 
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ind the Government come 
light u will linger lo 
can. fend to your inte. 
otf this are going to Gov 


My sufferings and serv 


suit have discharged me, 
ut requesteu cooperation 


p SCHTAAG and start rec 


adviso 


l and such othe. 
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iggest otherwise. 
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Dec I be S3tS 
I ond Fletcher, |! |. 
Vice President @& General ounse | 
[rans World Airlines, Inc 
105 Third Avenue 
ew York vew York LOOL 
Dear Ra 
It ha >en a busy time recently. You have had your 
rand jul and hay laa Oul SCHTAAG Ch » SWAS Wi | 
\merican Brands and Anaconda and Gulbenkian, banded together 
to put wagons out against me Sperry and Dunn were parties, 
~n 

but the others of SCHTAAG see! t to ‘de. t doesn't 

+ likely that for all the secrecy and calumny any Court is 
Ooing to issuc an order without showing of grievance or 
jurisdiction, tor benefit of persons not parties. ‘Maybe 
they teach that procedure in thé aw school where they teach 
ibout going after poor Playgirl. l used to hear that blessed 
ire the meek is a good one. I wonder whether, if you had 
spent more time for TWA and less uagi2.nst me, you and Chad 


t not have been able to get up at least one 
f your problem sitisfactory even to the CAB. 


rner of Chadbourne about the papers of Friday the 


ED ae 


Granted, groups gain cohesion in ostracism, but didn 


we ee ee ee. eh we me 


They reflect your advice, for the first time, in our 


telephone talk on Friday the 13th, that SCHTAAG was create 


ounted and used with your active support on behalf of TWA. 


aturday, the 21st, the cool clean hands of Brookl) 
joined in happy confluence for human lives with the wonde 


ynes from Washington. 


Now I consider myself free to counter what you have 


been doing. That seemed to show some want of proporti 
> i i 


' 


roup merit someone greater than I? And what did I ever 


I handled income adjustments of about $150,000,000 i1 


i111 on audit with almost complete success. To be sure, I 


couldn't prove that there were assets in pipeline for whic 


there were no adequate records. Nor has Chadbourne; and 


will be interesting to see how the proceedings begun July 


‘ 


come out. [hey will not involve, I hope, more than money. 


Even money can he difficult. Recall Hughes? IL recall the 


17 years RCA spenc in the wilderness with the Government. 
Al, Gyr nite + a & . [nn 
Mr. Wriston must be interested. 

What really bothers me is that the pipeline matter 


involve,:for all 1 could find, something of the order of 


1t: 


paper fix in the real TriStar that cost 350 lives for 


t you 


CS 


may 


the 


Ae) @mare. wieses Ane Ro 


ed. 


Men atre 


eee a A et 
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door. The recenr « stoms proceedings are not 


in context of my experience. Nor is the disaster 
) i 


Could it be that the doings of ;"unn, the Senior Partner 
who doubles as Sperry employee, have analogues among SCHTAAG? 
Why else would they join in attack? You have acknowledged, 
but Dick Steinmetz disclaimed awareness except as gotten 
from me. Chadoburne sought to establish irresponsibility 


for Gulbenkian; but they stand silent, perhaps in bewilder- 


ment of what goes on over here. Brands stands mute in murky 


I haven't been paid tor my audit work; and I have been 
long-suffering and become poor (though not «nm spirit) while 
inquiring about the pressure on the Service in leasing; now 
seen in sad light reflected from Tidal Basin. Il have been 
concerned about kickbacks. My son is a stockholder and that 
sort of illegal payment can't be tax deductible. Ergo, 


possibly bad financials, National Student Marketing and so 


on. Is this what got SCHTAAG going? If so, the sooner 


halted the better for all. Ask Warner about Meyerhofer. 


Anyway I am free to invoke the clear light of the forum 
after so many months playing Christian in the dark. 
Yith kind regards, for all your obstruction of justice. 


Sincerely, 


John F. Costelloe 


EXHIBIT D TO AFOREGOING AFFIDAVIT IN OPPOSITION 


ie NOTES: Jr¥C SITUATION 12/23/74 

Chadbourne made me pay tax on 1974 receipt. 1974 
income low. Chadbourne easily pay before 12/31. No con- 
cession letter. 

Situation changed past week or so. 

13th, Friday, Steinmetz disowned SCHTAAG but Fletcher 
admitted TWA participation. 

15th, Aviation Weekly story re kickback legislation, 
tie tax to tickets. 

19th, City Bank, earlier quiet re kickbacks, etc., 

e demands payment 20th or else. 

20th, I advise Court of abuses re seal and my proposal 
to take narrow view and appeal. 

21st, grand jury story breaks sooner than TWA hoped. 
CREEP kaput. Timm,down. Brinegar out. Mills fiasco to get 
to hospital before pokey re Riddell § milk? Kickbacks not 
deductible. Government claim in pipeline action? 

Making punishment fit crimes over months anead on ides ’ 
of April as crashes go on. Terrible at Mt. Weather for want 
of $10,000 to pay Tilly $300,000. 


Financials skewed a la Sperry? That germ of SCHTAAG? 


5 


Departure of DePalma. Old-timers arrive. Bankers? 


Chase decent about loan after explained withheld fees. 


10b 5? Antitrust? Contract? Me? Gee? Children? 


Assignees? Gee/Paul speak Ingraham if they can reach hin. 


a4 


Not I. 
Chapter XI assignment ultimate refuge as SCHTAAG grinds 
me down. Speak banks first? Levi? Cunningham, etc.? 


\lexander? 


EXHIBIT D TO AFOREGOING AFFIDAVIT IN OPPOSITION 


© December 25 1975 


> 
To: SCHTAAG: 
Sperry, Chadbourne, TWA, American Brands, Anaconda 
§ Gulbenkian 


Messrs: 


Crimmins 
Degenhardt 
Denton 
Dunn 
Fletcher 
Geary 
Ingraham 
Hetsko 
Huston 
Lauren 


Lyet 
Meyer 


Perdigao 


Quigley 
Smart 
Steinmetz 
Tillinghast 
Warner 
Whishaw 
Wilcox 

\ i ser 
Wriston 


Events of the past week or so have had me in communi- 
cations with some of you. They require that United States 
i Attorney Trager be apprised. I ask your early attention for 


f consideration for inclusion in reyision of the enclosure for 


him. Whatever you send to me I vill do my best to reflect 


fairly in revision. Of course you are free to respond 


& directly to him, with or without notice to me. Or not 


all. We are aki but citizens, in difficult times. 
With best wishes for even better than any of us de- 
CEVES, 


Sincerely, 


ATTACHMENT TO AFOREGOING JFC NOTES 


JFC DISCUSSION DRAFT 12/25/7 
Dear Mr. Trager: 

It is good to see your grand juries moving against 
airline kickbacks. In fitting punishment there must be 
criminal sanctions for individuals. TWA management have 
flouted laws for protection of human lives and have de- 
stroyed public confidence in a vital industry and in our 
laws and technology. 

The day President Nixon resigned, I met with members of 
your staff and of the stafi of the CAB. I commented on 
weaknesses of a system which lets many private persons 
generate enormous amounts of airline ticketing which in many 
ways and places is better currency than dollars. My former 
partner, Spater, of American Airlines, had complained just 
after the last Presidential election that the laundered : 
contribution to that under his management was slight by 
comparison to the kickback evil. 

When airlines get much less for tickets than allowed by 


law, in consequence of kickbacks, too much has been allowed 


aE ET A 


or safety or service has suffered or airlines suffer finan- 
cially. The ultimate payout may be of enormous evil. The 
public believe that some of all occurred and no doubt it 
did. Diversion must be at root of financial troubles which 
have $300,000-a-year Tillinghast pleading for subsidy on 
Chadbourne-drawn petitions which the CAB has found ‘iie 
after time to be inadequate even as such. It's a poor 
beggar that can't state a case. 

Congress has mandated honesty in airline management. 
That mandate is for you to implement. Present TWA management 


nie? 
must g 


go. Where Delta pilots get $100,000 and United's 

decline $80,000, honest airline management is imperative. 
Diversion is known. There are few secrets among airline 

accounting staffs and travel agents and pilots by the thousands. 


> 


Where are the auditors of the lawyers? Compare Equity 
Funding, Home Stake, National Student Marketing and even 
McKesson Robbins. 

There must be resolution of who gets what. The skim 
does not stop with the agents. The torrent of hot money 
must be traced wherever it goes. It seems to have gone 
almost everywhere evil. There must be corresponding dis- 
allowances of. claimed deductions. ‘That means more taxes and 


in all liklihood false financials for SEC purposes. Public 


Sur core ees Per tes”! 


tolerance will not negate private litigation. 


stockholder of TWA, and I its victim. 

The factory recorded the paper fix that let the DC 10 
drop with 350 outside Paris. Were the repairs aboard on 
which TWA paid customs duty also paper though certified by 
CAB? Why did not Tillinghast, $300,000 a year man, see need 
for $10,000 of warning gear that would have saved 92 lives 
and a direct hit on the lines of the Presidential hideaway 
at Mount Weather? 

In spot check at Kennedy just after Spater complained 

of far worse than he, TWA was twice as bad as the next 
worse, Olympia; and that was many times as bad as Pan Am. 
Is Pan Am to suffer cumulative harm of the sort with no more 
sanction for TWA than payment of a small fraction of amounts 
diverted each day? With the same old management prene to do 
the same old things? 

Public records show that Riddell, a Washington lawyer, 
paid Mills $50,000 and more. CAB public records show earlier 
payment by TWA to Riddell of $50,000. I learned late that 
Riddell had interfered in a TWA tax ruling in leased aircraft 
of great difficulty. I asked TWA about that. 

I had settled almost all of $150,000,000 of income 
adjustments asserted agaiast TWA with great success. I 


could not settle a "pipeline" matter. The pipeline is the 


repository of spares such as reworked landing gear and 


lifting surfaces supposedly kept around the world for use as 


needed. 1 could not get proof of existence of those assets. 
Nor could Chadbourne, which began Tax Court litigation in 
July with potential of about $20,000,000 for or against TWA. 
Pipeline assets are about as fungible moveable and 
proveable as salad oil. If the assets in pipeline are 


pipedream lives may be lost in the time it takes to prove 


that. 
Taylor and Tillinghast went flying about with Timm 
before President Nixon resigned, perhaps only in friendship. 
In all this the public may believe that money is the 


other side of such friendship and of non-existent jipeline 


assets. 

The day Nixon resigned the CAB man said that certified 
foreign repairs. He could not explain the paper factory tix 
of the DC 10 that dropped 350, and expressed concern. Il 
suggested that Government link taxes and tickets, and Aviation 
Weekly has just reported proposed legislation that way. I 
will offer to testify at hearings. 

| had left my law firm, Chadbourne, in protest of 
insistence of Senior Partner Dunn on being that and Sperry 
employee too for retirement plan purposes. When | learned 


of the airline problems thereafter l raised them, too. 


Dee 


§3. 


Chadbourne held back, and holds back, payments of my share 
of fees earned while a partner, unless I become implicated 
in TWA matters and those of Sperry. I did and do decline, 
though at cost of financial ruin. 

To break impasse I sued Sperry and Dunn. Chadbourne 
for SCHTAAG (Sperry, Chadbourne, TWA, American Brands, ° 
Anaconda and Gulbenkian Foundation of Portugal) demanded 
that, without notice or hearing, I be banned from all Courts 
for all times. The Court declined. 

Friday, December 13, TWA affirmed participation in 
SCHTAAG and Anaconda denied it. Sperry is undoubtedly 
active. On the 15th Aviation Weekly had its kickback story. 
On the 20th I filed Court papers reflecting these develop- 
ments. On the 2lst the Times reported your grand juries's 
activities. The WSJ followed next Monday. 

I maintain that SCHTAAG has obstructed justice. It 
Still does. TWA is the principal. 

I am at your service. 


Respectfully submitted, 


John F. Costelloe 


———= 
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efor S. Oasledloe’ 
<, Dear Jim: : 
‘ 
Incraham offered no prospect of action by him when Cee finally did 


reach him. I doubt that he could cope with developments indicated by the 
* current Journal of Taxation (p. 8): 


In the traditional Service business * * * it dealt with one 
party--the taxpayer. The Internal Revenue Service was net 
interested in who owed money to whom, unless someone owed 
money to the United States. Now, suddenly, an agency 

with that background is told that it must * * * force 
employers to contribute money not to the Govrnment but to 

a private trust fund, and so on. * * * Of course, there is a new 
Structure in the Service. * * * A new Tax Court procedure is 
created in which private claimants may seek 

declaratory judgments rm 

(unheard of before * * * 


I had urged that we deal with this one matter as such. I had hoped 
not to make the Service and the Tax Court a showplace for SCHTAAG or 
even to involve Sperry in comparison of comment on two pensions for 
Duan and none for me. 


I am apprising the Regional Counsel of my views on the pipeline 
problems and deductions for kickbacks. The Government is entitled to 
true records and ought not have to sift the true from the venal. Tax 


.litigation is not equipped to chase cash around the world. 


The Government has concern for obstruction of processes of justice. 


Chadbourne has time and again offered to pay me what it owes if I 
will be implicated in the TWA and Sperry matters. Let us forget that 
now. Let Chadbourne look to its own obligations without any client or 
threat as shield hostage or cohort. 


My share of profits under the firm agreements was 3.65%. I believe 
I was not paid at that rate. And I doubt the integrity of the profit 
figure on which any percentage was applied. My demands for accounting 
have been refused. 


I have not been paid even at hourly rate for work done. Much less 
quantum meruit, especially in the TWA and Gulbenkian matters. 


It was agreed in writing that I would be an employee and be included 
as such in the retirement plan. I* performed fully. Years later you came 
up with a fresh Wilcox memorandum. Compare its discourse to the situation 
of Dunn. Consider the obligation to fulfill promise out of plan if not 
in. That is commonplace. : 


The payout of accounted for firm profits was to have been completed 
long since, the withdrawal agreement having been broken by holding back 


& payments and ocher means, including those noted. 


e 
Contos port, Now Verh 
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Nothing could get me involved in the unfolding TWA tragedy even 
when, in April, management scemed secure in reliance on CREEP. My letters 
are now clearly seen to have been justified, temperate and necessary. 


If only Binder and Brinegar and Tillinghast had faced the facts and 
staunched the flow of money to kickbacks. That would have allowed for 
the warning devices. I did what I could as such and will continue. 


Have a good New Year, and do pray that there be no more crashes. 


= 


Sincerely, 


Q 
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UNITED SATIS CISTRICT COULT 
SOUTLLEN DISTRICT OF WEA YORR 


JOUN F. COSTE: LOL, 


Plaintiff, pro se. AFFIDAVIT IN FOSPCS-i IO 
AFFIDAVITS OF Le sso; 7 


eS 


Va 


74 Civ. - 2244 CACC) 
SPLUAY RAND CORPCKATION and (Sealed) 
STAY Naew Deas 
Defendants. . 


JOEN F. COSTELL(CE, being duly sworn, ceyoses and seys: 


PRINCIPAL PLACE OF BUSINESS 


l. If the affidavits are responsible action by quali- 


fied advocate, they snow, in themselves, that the order cil 


Yecember 1.) iust be corrected, and they rule out need foc 
evidentiary hearing on principal piace of business. 

2. Chadbourne, Parke, Whiteside s Wolff (“Chadbourne ), 
by its memorandum of November 27, with Harold L. Warner, 
Jr., ("Warner") and Donald I. Strauber ("Strauber") of 
counsel, toid the Court that Sperry Rand Corporation ("Sperr:” ) 
had only five vice presidents. Tuere was no accompanying 
affidavit. ‘ 

3. I odjected to untrue unsworn testimony. 

4. Tre affidavits bear date of December 30. There 
wes no uccempanying memorandum. 

5. One affidavit is by Warner, " * * * attorney 
for che defendunts * * *." ; q 


3. The other affidav‘t is by John A. MuSton ("Huston’), 


" ¢ *® * Vice President - Lav of Sperry Rand Corporation 


ee * 


7.. In a case. .of disputed fact, as this surely is, it 
is not customary to submit testimony by memorandum of a firm 
without affidavit of-anyone. Nor is it proper without 
cl special necessity for the advocate to gencrate cvidence as 
witness. Nor is it proper for the advocate to represent 
conflicting interests in litigation. I-continue challenges 
on these grounds, as discussed vais 6 later heading. 

8. By Warner's affidavit, the Chadbourne memorandum 
becomes "my memorandum". This may suggest misgiving of one 


” 


or more other than Warner. Warner uses Iluston as the base 
for what Warner swears, but Huston does not swear as Warner 
does. Huston's affidavit for the most part has form and 
_ substance of a memorandum. No memorandum accompanies the 
®: affidavits. Ratner, the Warner affidavit purports to 
support the unsworn evidence of the earlier Chadbourne 
memorandum. 
9. Warner's affidavit refers to the statement of: 
‘"* * © my memorandum * * * ‘four of the five Vice 
Presidents all have offices at Sperry's executive 
offices' /at Sixth Avenue/ * * *," 
10. Warner's affidavit goes on: 
"As evidenced by ‘the attached affidavit of * * * 


Huston * * * the foregoing statement in my memorandum 


of November 27 is true and correct and I am not guilty 
¢*¢," . : 


11. I will not digress to discuss the "not entity 
plea. } ‘ 
Bk tee 2"s. 12.. I strongly contest the assertion that Warner makes 
under oath that the Chadbourne memorandum is "true and 


correct" in its unsworn statement that Sperry had only 


"es # * five Vice Presidents * * *." 


13. Huston's affidavit concedes: my showing, on publisncs 
data, of same GO: vice presidents, plus oNecultive vice pre-i- 
dents, plus Division Presidents, Divisicn Rresidents una 
‘ice presidents are the ones with: 

"* * * operating responsibility for developing, mMmanu- 


facturing, and marketing Sperry products dcveloved 
world-wide." ‘ 


7 


‘This contrasts them with the corporate and staff executives. 
whose role is to: 

ve * * plan and coordinate * * *." 

The “corporate” people are the ones to lobby and provide 
appropriate relations with the public and to deal wita 
bankers and stockholders such as tI. At the time this action 
started, there were but two corporate vice presidents: 
Hus-on, law; und Alfred J. Moccia ("Moccia") finance. They 
do not make o: sell anything. 

Huston rightly says also the": 

“s # * There is * * * no basis whatever for equating 

divisional vice presidents * * * with corporate vice 

presidents * * *.” 

14. My whole point is that they do different things 
and so do not equate. The Division Management, through 
World fleacdquarters, runs the business day-by day. Iluston 
does things like this. 

15. Huston is also plainly wrong in swearing that I 


sought to do the "equating" which both of us reject. 


16. The fact is that there is no way to make the 


operating executives inoperative for jurisdicvional purposes 


except by fiction, fantasy or falschood. 


: . . 
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17. HWuston's affidavit turns from misstatement of fact 
to argument of a sort suitable for «a memorandum except that 
it flouts law. He urges that the Board of Directors elected 

@e : officers in New York ‘at the end of July. Such clections 
normally are held away from New York; and it makes no | 
difference where they are “held, as shown by Leve v. General 
Notors, 246 F.Supp. 761 (1965); Kelly v. U. S. Steel, 284, 


F.2d $50 (19G0) and Wood v. United Air Lines, Inc., 216 


F.Supp. 340 (1963). The Courts look for factors more stab] 
than choice of place of a meeting in late July, when New 
York is not notably salubrious. | 
: we) Huston urges that numerous Assistant senvwiaices 
ORAS eee and Assiscant Treasurers were also elected. They had not 
-@.. - been heard of before this; and nobody has suggested that 
ap they help operate the business. They are among the clerical 
types ‘vho make up the ranks of the 2;000 force at Blue Bell 
yn et é ’ of which my affidvits treat. 
me “19. Huston urges that some are elected oy the Board 
and some come to power by other means. That so many Assist- 
natn exe elected at one meeting held just after the Stock- 
holder's Meeting’ indicates that election there is only pro 
oe a ; forma. The real | rk is done in Committees, Executive, 
hig eee Audit, and the like. This is true of TWA, G. M. and U. S. 
Steel; and must be true of Sperry or we Haetd have reer 
differently. j : 
s@. +, 20. Huston dwells on one provision of the corporate 
f ; papers but does nothing to dispel the negative pregnant in 


his selection that other provisions must be considered to 


wr” 


‘dents evidently do so without getting action of the Board 


"<0. 


get any reliabie meaning out of that onc. Surely no auth- 


ority has given any weight to the formality by which operating 


management come to power. That the operating vice presi- 


which elects Assistants may say something of the Board in 
relation to blue Bell... And, over all, is the datum, from 


Derry & Peek to 10b 5, that the worst lie is the half truth. 


It behooves him who swears to some to swear to all needed to 


prevent that sworn from being misleading. 
21. Jurisdiction is the responsibility of the Court. 
Even collusion cannot create or negute it. Nor can mistake 


or ineptitude or actions of counsel which are not responsible. 


Anyone can challenge jurisdiction any time. Years of work 


of court and counsel can thus be lost, too late for alterna- 


tive action. TWA spent some $20,000,000 and a dozen years 
against Hughes only to have the effort collapse for want of 
jurisdiction. That would be most unfortunate here. 


22. Affidavits in usual and due form are adequate only 


‘when the parties and the Court so regard them; or when the 


Court finds refusal so to regard them not justified. 

23. Jurisdictional matters can be especially hard for 
the smaller litigant. He usually must rely on appearances 
and precedent. If he goes to State Court he may be told he 
should be in Federal Court. If he goes to Federal Ceurt he 
may be told he should be in State Court. If ar goes to both | 
pending resolution of which one he should be in, especially 
where different participants are differently situated, he 


way be told that he should be in neither one. Large firms 


and causes often escape this sort of trial by attrition. 
With their resources of unpublished precedent the large 
firms present formidable problems of equality in represer- 
tation. 


& ‘ 
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‘24. Sperry and the others of SCHTAAG ought not prevail 
without letting the Court know what .they know about what has 
been held in their experience nate where their principal 
places of businesses are. Such a determination, once properly 
made, should normally be followed in other cases, without 
taking up the time of the Court in redundant and wasteful 


proceedings. 


25. This Court has six times addressed itself to 


diversity concerning Sperry without a word of sworn testimony 


. from any of SCHTAAG. 

26. Assuming responsibility of advocacy, this should 
not go on any longer. The case ee proceed to the merits. 
There is demonstration of the validity of my constant belief 
that Sperry cannot make a case on the facts. Its own exper- 
ience presumably is contrary to its assertion here that 
nothing in Blue Bell in the past decade and uw half or so is 
significant. : 

27. Assuming irresponsibility, as I maintain, the 

. Court may well consider that Sperry, for all it has done, is 
entitled to have responsible counsel state a case for pro- 
ceeding as such counsel sees fit. However this may be, I 


maintain that the decision against diversity now requires 


correction. 


RECENT EVENTS REQUIRE FURTHLE CONSIDERATION 
FOR PURPOSES OF PASSING ON YE MOTIONS 
FOR COWKRLCTION, DISQUALIFICATION, 
UNSEALING_ OF THE FILE, ETC, 


28. My handling of this matter has been determined in 
part by concern for possible risk of asserted Scicinshasasepeiats eh in 
‘ misconduct under the *tax laws and ist aca under the 
Securities Acts. I have been concerned both for Sperry and 
for TWA. 

29. Recent developments indicate that both require 
immediate consideration on facts and developments as late as 
January 2, 1975. 

30. On that date there were published in the Wall 
Street Journal, data on disposition of similar problems of 
Minnesota Mining and Manufacturing Company ("MMM"), growing 


out of events bearing especially close resemblance to those 


in the background of TWA. 


31. Very briefly, from that account and from the 
earlier account in the New York Times, MMM diverted funds 
from normal course; covered the diversion by creation of 
false asset and cost accounts; and disbursed over $500, 000 
of corporate funds so diverted for political purposes over a 
period of about 6 years. ae 

32. Diverted funds may not be taken into account ait 
reduction of otherwise taxable income. Deductions claimed 
to the contrary constitute tax fraud. Tax fraud draws fraud 


penalty on the entire deficiency. Thus it is that diversion 


of $500,000 costs MMM as much as $10,000,000. This requires 


amer.dment of SEC slocunents. It incurs possible criminal 
penalties on officers. Officers are Liable for damage to 
the corporation. 


33. On January 1, 1975, the Watergate jury convicted + 


of 5 for coverup of misdeeds. 


34. Only recently did the Internal Revenue Service, at 


top levels, undertake study of tHe tax consequences of 
Dunn's passing as Sperry employee, with Chadbourne bills 
reduced to create a fictitious salary, followed by gross-up 
for firm purposes. As late as April, it was at long last 
‘ eenceded by Chadbourne that there was no known justificaticn. 
Sperry had had fair warning from before the time I quit the 
firm in protest in 1968. There was abundant chance to 
‘correct before Dunn "retired" after issuance of the 1969 and 
1970 Revenue Rulings on the subject. 

35. If Dunn's doings caused disgualification of the 
Sperry plan with anything like normal consequences, Sperry's 
tax liabilities and SEC statements must be far worse askew 
than MMM's. 
| 36. The role of TWA was shadowy until December 13, 2 
Friday. That day, three days after the day this Court wrote 
thrice in this matter, TWA Vice President and General Counsel, 
Raymond Fletcher ("Fletcher"), acknowledged to me that Tia 
had from the very start participated in the effort which I 
have come to designate by the acronym SCHTAAG. “TWA knew ana 
acted in all phases of the Sperry matter as presented by 
Chadbourne on supposed grievances of TWA and others of 


SCHTAAG. 


37. On the same Friday the 13th, however, Anaconda 
Vice President and General Counse], Richard Steinmetz ("Stein- 
metz"), told me that Anaconda had had no part -in SCHTAAG; 
and that all it knew of it was what‘I had told him. 

38. Chadbourne had earlier advised that its action was 
not responsible so far as’ Gulbenkian appeared to be ceaneeued, 

39. American Brands has bean silent to repeated 
‘demands for statement as to its responsibility. So has 
Gulbenkian. 

40. The disclosures by TWA and Anaconda came midway 
between events of TWA which must be considered here. 

41. On December 21, 1974, the New York Times canerted: 
on forthcoming confessions of kickbacks in connection with 
proceedings of grand jurics in the Eastern District of New 
York. It has shown that hundreds of millions of dollars of 
kickbacks had been made to travel agents by TWA and others. 

42. Kickbacks involve criminality at the corporate 
level, but perhaps not at management level, though that 


seems inconsistent with generally applicable kickback law as 


applied to others, especially in the aerospace industry. 


hy 43. Whatever the criminality, there is no deducti- 
bility. | 
44. For lack of deductibility, TWA claims involve tax 
and SEC aspects, like those of MMM. 
45. The amounts involved for TWA and its mauagement 
—_ enormous: in all probability exceed by far- any amount 


bearable by TWA. 


VY. 


4G. Effects of insolvency could differently affect 


variously situated persons: the survivors of those lost at 


Mount Weather; creditors of various classes, including banks 


& ‘ and holders of certificates involved in so-called leasing 


transactions; and the United States Government, as a creditor 


for taxes. 


47. If so-called leasing rulings are valid, banking 


interests, rather than TWA or the certificate holders, are 


entitled to tax benefits of fast depreciation and of invest- 


ment credit. Under the rulings they are the owners of the 


aircraft involved. 


“48. If the rulings are invalid, TWA is entitled to 


This. entitlement 


fast depreciation and investment credits. 


might only deprive the banks of benefits to which they have 


assumed entitlement. This would be true to the extent that 


use by TWA of those attributes would not affect its tax 


liabilities. 


49. The United States Government would not be the only 


person interested as a creditor in the validity of the 


rulings. Thus it may be assumed that such validity will poe 


effectively questioned. 


50. Their vulnerability has been of growing concern to 


51. In getting the rulings, TWA was confronted, in my 


own experience in representing TWA, with a position developed 


> e by a top tax technician of the Internal Revenue Service, 


that only TWA could be treated as the owner, since it guaran- 


Ne. 


teed payment of the purchase price of the Aircraft. The 
objection seemed technically insurmountable, Not su, in 
fact, however. 

52. As I was later apprised, TWA caused intervention 


t 


by a Washington lawyer, through the Office of then Chairmen 
Mills. The rechalesan ke then overruled by his superiors. 
All evinced chagrin. My relations, previously excellent, 
were harmed; and My practice was Seriously damaged. 

93. Still later, I learned, from published CAB Cute 
that TWA had paid $50,000 in circunistances probably linking 
payment to intetedition. Still later, I learned from the 
press, that a like amount had been paid to Mills' funds. 
The circumstances bear increasingly apparent resemblances to 
the payments from milk and oil interests, some reported as 
late as December 31, 1974, which have occasioned criminal 
involvements. . 

54. The matter has been of concern to me and TWA has 
refused me requested assurances. 

55. At close of December 31, 1974, persons such as 
Mills may be got, by lapse of time, benefit of a period of 
limitations ot: 3 vende instead of the old one of 5 years. 

| 5G. These current developments merit consideration in 
appraisal of the matters in this case here at issue. 

57. My growing concave for Sperry and its problens, 
and need to take even further steps towards disengagement, 
came to a head with the advice to me of James K. Crimmins 
("Crimmins") of Chadbourne, in late April of 1974, that 


there was no defense known for what Dunn had done in claiming 


eae. ere 


double pensions, one under Keogh and one in guise of Sperry 
employee. This action followed in May. 
58. There were other matters which came to bear of 


+ 


which I had not been fully aware. 

59. In April, TWA nad its $100,000 a year Taylor 
flying about Europe, Lisbon included, with Timm, Chairman of 
the CAB. : 

60. In mid-April, the Internal Revenue Service issued 
a 90-day letter to TWA challenging pipeline assets which 
involved a potential swing of about $20,000,000 in and of 
themselves for direct tax purposes alone. The dispute had 
been coming on for years. T7Ti.is event first came to public 


notice when TWA filed responsive suit in the United States 


Tax Court July 12. 


61. In April, the FAA issued a report highly critical 


of airline safety practices, with particular reference to 
the March crash of the DC 10 costing 346 lives. The crash 
resulted from failure to modify a cargo ‘cenit The :nodifi- 
cation was recorded as having been made at the factory. The 
record was false. There had been no modification. 

62. The challenged pipeline assets resemble the cargo 
door in that they are parts or components of aircraft vital 
to safe functioning and are required to be recorded. 

63. I had come to have doubts of the integrity of TWA 
pipeline accounting; had sought assurance, and had refused 
to press the matter in negotiations I conducted with other- 
" wise practically complete success with respect to proposed 


adjustments to income of TWA for tax purposes in the amount 


of nearly $150,000,000. Continued inquirics had been of no 
avail. 

G4. My concern mounted with reports of widespread 
kickbacks to passenger agents. The first notable one was by 
a former partner of mine at Chadbourne; Spater. Spater had 
been caught with a contribution of foreign-laundred American 
Airlines cash tc ECP. On the other side of the transaction 
were false assets. Spater complained that what he had done 
was trifling in comparison to the evil of kickbacks. Ee so 
complained just after the last election of Nixon. His 
charge was followed by a spot check of ticketing at kennedy, 
which showed that TWA had irregular ticketing at a rate 
twice that of the next worst offender, Olympia, and many 
times that of Pan Am. 

65. In May of 1974, there were further press reports on 


an Eastern District grand jury on kickbacks. 


66. I then wrote to Secretary Binder to express concerrs 


including those for public safety, inter lia. The fuil 


text is: 
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M+, Robert Henri Sinder 

Assistant Secretary 22 Transpertation (Des rignate) 
Pelicy. Plans and International Affairs 

fepartmont ef Trersportarion 

Washington, T. C. 20596 


ior 


Meir Nr. Birder: 


I write to ou vs one interested in our cutstanding 
sehieremerts in technolesy, particularly aircraft. 1] servec 
en the co-callec shih > alin Panel on Technolegical innovation 
with Peter Peters some years ago. ani have had 4 life-long 
interest in cir se aendet as tins in later vears, principaily 
cn the tax and legal sige. 


J got the pioneer tax tu lings on aircraft leasing, 
rulings perhaps iiawed in respects which may have important 
sinnifiecance for the jendJers and airlines, as ! have recent] 
discevered; *ut which | need not detai! ieue. 

NM 


1 appreciate your responsibilities, especially with Mr. 


lanigan reported to have his rouse up foc sale, with tir. 


Timn disposed to travel abdeut Europe, and with Mr. Butterfield 


evidently not in any significant role on the immediate 
oncasion of this letter: the Pan Am/TWA plea fer fanancial 
aid by means which are anti-connetitive and harciy encour 
reging to tne travcier, the taxpayer or even the lenders. 
Years ago I got the tax rulings for the merger of ThA and 
fan Am, out, 35 fortun2e's smile changed, that merger dic not 
taxe place. 

I am concerned cy tr. ‘Tiliinghast's characterization of 
van A as a “sick” “girl” he would prefer noc to farry, 8s 
reportee in the current Tertune 1.\ did lose alwmust 6 

times what Peon Am did in “the Tact yuucter on airiine opera~ 
tfons. No doudt the relatively large loss resuited in part 
from distractions of running the notel business (in what 
might ke regarded as intolerable situations in respect of 


4. 


indigenous workers) and the food concessions at the race- 
tracks and sports arenas. On the other hand, TWA doesn't 
have the Pan Am record of 4 707's crashed in 9 months, 
evidently through pilot error, if being a, Parkinsonian pilot 
allowed to fly into fog-bound Logan can be so described. 


Il was interested to see on last night's 60 Minut 
CBS the modified re-run of the adventures of Larry Ives. 
poor 57 year old ThA pilot with his excessive inputs of 
caffeine and nicotine as he earns his 70 thousand or so 

10 days out of 30 in the month. To be sure, he's territly 
tired, more tired than a younger man such as those he 

outbid for the run, and far more tired than if the FAA would 
get its regulations into the jet age. In the 30's and 40's 
conditions weren't the same aS now, yet the whole jet age 
has escaped significant pilot safety regulations. Even our 
airlines don't base personnel abroad any more. Better to 
kick back to the travel agent and have tired pilots than do 
that reasonable thing, the money men and lawyers seem to 
think. 


es 


If there were rules there might still be some questions 
of observance. Consider how Spater violated laws, some of 
the order of felony, and implicated many, in his little 


laundry, so much less sophisticated than the machinery of, 
sa Wi. 


Pan Am and TWA really puzzle me. Pan Am waits to buy 
more 747's and get a subsidy when other 747's are staked out 
in the desert. And TWA's dream of more Tristars seems to 
ignore the fact that there will be no true long-range ver~ 
sion. 


And they push for less service and higher fares and 
more subsidy and less taxes from themselves and more for the 
public generally while they have been fighting Laker, who 
offers a sensible transportation service at a price fair for 
transportation if not Sot cuisine. 


Our airlines are notably extravagant. Executive sal- 
aries are extraordinarily high considering the earnings of 
the airlines and the earnings of their executives before 
they came to the airlines. Filots are paid enormous sal- 
aries, about twice what their foreign counterparts get on 
any reasonably comparable basis, even ignoring their fan- 
tastic benefits via IRS largess in not finding the pilots 
highly paid or supervisory for pension plan purposes. The 
airlines flv planes with very light loads, especially in the 


economy-subsidized first-class, which in turn is largely 
occupied by company people deadheadiny. And nobody pays 
income tax on the value of the free flying the airline 
people and their families get to let them live in tax shel- 
ters in some cascs. 


Airline accounting is not reliable. Travel agents have 
been getting a compound skim reported to.run as high as 50. 
in adtizior to the initial cut of as much as 11%. Take off 
recognized selling costs in the hundreds of millions and 
consider the load factor, and only a small fraction of what 
ougi to go for safe flying so goes. Careful accounting 
would no doubt occasion grave concern in respect of pipeline 
items, spare parts, and foreign repairs. One might concluce 
that not all the fixing done is done to aircraft. And the 
landing fee matter has not been at all well handled. 


The airlines have even acted so as to jeapordize the 
tax shelter said to be involved in their so-called leasing 
arrangements. If that matter were set aright even che 
lenders might suffer far more pain than they ever expected. 


Airline managements seem to prefer activity other than 
transportation. Vide the hotels, slot machines, etc. And 
TWA has a Vice President Executive Compensation but won't 
say whether it has a Vice President Safety or Foreign 
Accounting or Taxes. Who was it who called transportation 


the opiate of the masses? 


Airlines lack independence. The lenders have them in 
full control, and the airplane manufacturers do unto them as 
they will and so do the unions. The only bodies whose 
impact is not felt are the Federal regulatory persona. 


Mr. Justice Black used to be fond of telling us Law 
Clerks that when a regulatory agency achieves that stage of 
innocuous desuetude as to have won the approbaticn of those 
whom it was intended to regulate, it is time to get a new 
regulatory agency. 


Airlines don't even acept feedback from any constit- 
wency. They pamper the first-class customer who really is 
hardly there at all, except in the luxury lounges, and 
ignore the economy and the youth markets. They even dick 
stockholders and forgather in places like Overland Pass, 
Kansas, for annual meetings. They ignore stockholder ‘mail. 
See the attach ents, selected illustratively. 


You've got a real job. Human lives are at stake. So 
is our reputation and what we do. I wish you well. 


ia there be no more tragedies because the manufacturer 
falsely marks correction of its initial mistake in getting 
away from the pug type cargo door and some airlines are too 
cheap to correct obvious safety defects of the sort. 

With kind regards, 


= 


Sincerely, 


John F. Costelloe 


A‘cachments to follow under separate cover. 


cc: Messrs. Flanigan, Rowe, Seawell, Spater, Tillinghast, Timm, Tribbe 


67. I proceeded with this action. 


‘ 68. The response was savage. Chadbourne demanded that 


I be put out of all Courts for all times for all purposes 


concerning all clients, especially, TWA, Sperry, Anaconda, 


s 


" American Brands and Gulbenkian, each wrongly indicated in 


the papers to have serious gricvance.- 


: 69. With evident reference to the letter to Binder 
’ then--anez still--unanswered, the papers asserted: 


"x * * Costelloe may in no event maintain this sham 
action * * *. * * * Costelloe is engaged in a vindic- 
tive, bitter campaign against Sperry Rand, the firm and 
the firm's other clients. * * * Costelloe has sought 
to extort moneys from Sperry Rand, Dunn, the firm and 
the firm's other clients." /Defendants' memo, p.- 4./ 


"“* * * vicious letter writing campaign * * *" /Defen- 
dant's memo, p. 11, Dunn Affidavit, para apf Vee 
vindictive in the extreme."' /Defendants' memo, P. 11./ 


72. ‘Ihe complaint was described as: 


"Costelloe's paranoiac assertion * * *" /Defendants' 
memo, p. 6./ "* * * a sham * * * a fabrication * * *." 
/Defendants' memo, p. 7./ "* * * fabricated pro Se 
action and * * * personal vendetta * * *. /Defendants' 
memo, p. 10./ 


71. Further response was made in the Sperry Proxy 
_ Statement circulated at the same time. It stated: 


"The Corporation and Stannard Dunn * * * have been 

named as defendants: in a Suit instituted on May 23, 

1974 in the U. S. District Court for the Southern 
District of New York by John F. Costelloe, a former 
partner of Mr. Dunn in the law firm of Chadbourne * * * 
and the holder of 10 shares of the Corporation's Common 
Stock. The plaintiff alleges, among other things, 
fraudulent concealment and misrepresentation in viola- 
tion of Federal securities laws and the Internal Revenue 
Code, unlawful restraint of trade, breach of fiduciary 
duty, inducing breach of contract, defamation, and 
malicious and coercive acts. The plaintiff also asserts 
that Chadbourne * * * has refused to pay him amounts 
said to be owed by the law firm, although the original 
complaint does not name the law firm as a defendant. 

He claims damages to his professional standing and as a 
stockholder in the amount of several million dollars, 


1O“F. 
together with costs of suit, and also asks for injunc- 
tive relief. The Corporation and Mr. Dunn deny any 

- Wrongdoing and have moved for 2 court order dismissing 

the complaint and for injunctive relief, The Corpora- 

‘tion has been furnished with the Opinion of John . 

Huston, Esq., its Vice President-Law, that the plain- 

; tiff's claims against the Corporation are without 
+ merit, and with the Opinion of Chadbourne * * ¥* that 

the plaintiff's claims against Mr. Dunn are without 

merit, 2 ‘ 

72. On the return day of the SCHTAAG papers, July 1, 1 
protested in person in Chambers that the effort would ruin 
me without a hearing. I pointed out that the demand for 
permanent injunction purported to deny me any hearing although 
the Rules required hearing even for a preliminary injunction 
far less drastic than that of a seerrt permanent injunction 
‘from action of any sort in any court against anyone about 
anything. The Suggestion was made that I apply ‘for temporary 
‘restraining order. I agreed to do So, with return date, 

July 12. Warner was present and made no objection. With 
that, I left Chambers. That ame day there issued an order 
sealing the file but in effect denying anonymous designation. 

73. While preparing papers for the restraining order, 

I became aware of the Sperry publication of the matter to 
-its stockholders in its Proxy Statement, quoted from above. 

. 74. On July.12, in informal conference in Chambers, 
‘Warner conceded that. Chadbourne had participated in the 
publication of the Proxy Statement. He offered no explana- 
.tion of why that publication had not been called to attention 
‘of the Court in getting file sealed or in demanding the 


. harsh measure of secret ostracism without hearing. 


is 


a. Seis — 


THE COURT SHOULD DETERMINE QUALIFICATION OF 
CHADBOURNE TO REPRESENT OTHERS IN THIS ACTION 
tt tN THIS ACTION 


4 : 75. There is no question of my right to represent 
myself in this action or of the right of Chadbourne to 
“represent itself, including.its partners. Chadbourne ig” 
entitled to seek for itself any reSult it sees fit for any 


> reason it wants. Its entitlement is, however, for itself. 


‘That does not run to any particular client or group of 


Clients with different interests. Representation of even 


‘potentially conflicting interests, especially one's own, in 
‘litigation, is Clearly interdicted. See Attachment A, 

76, This case began as an action Pro se by me against 
: Sperry and Dunn to test the propriety of what Date had done 
Hin ostensible and publicized dual roles as Chadbourne Senior 


“Partner and as purported Sperry employee under its otherwise 


it 


| qualified retirement plan. Damages were sought on the 
Sapiens that, in their effort to cover up, I was harmed by 
| independent wrong. 

77. %I had hoped that Sperry would use the opportunity 
he presented to justify what was done for Dunn or to correct 
“it. I had anticipated MMM, and wanted no part of the 

results which have just been shown to obtain: corporate 
damages compounded by tax fraud penalties and On to individual 


‘liabilities in what may be ever widening scope as National 

‘ bhaaeae Marketing and Meyerhofer and Lanza and the like 
“eat: I had no Eis £isen wish; but I had been the tax partner 
and so was perhaps especially at risk of attack, though I 


-had left my partnership in Chadbevzne in protest. 


| : | | Bae, i06- 


78. I had advised that it appeared to me improper for 

- Chadbourne to represent Sperry, and I have so maintained 

with full consistency. If Sperry ot in treuble it was for 

‘Dunn and on his advice. Giving, for fee of course, advice, 
was what he did as Chadbourne Senior to himself as Sperry 

‘ employee. u ) 

79. I had hoped that Chadbourne would be relieved to. 

. have the matter brought to a head, and would welcome repre~ 
sentation of Sperry by independent and qualified counsel. 
That had been SO in Hughes, where another firm was brought 
jn because Chadbourne had been involved in the challenged 
transactions, to an extent far less than here. It would 

_have been so easy to stop the whole thing by simply pointing 

“out that what was done for Dunn was right, if that were 
possible. 

80. Instead, Chadbourne tried to get the case SUP~ 
pressed: anonymous designation, seal of file, personal 
vilification and all. In flagrant disregard of long- 

- established relat ons with other Courts, Chadbourne asked 
that this Court enjoin me from access to all Courts for all 
times as to all client's of Chadbourne, 4 group never identi- 
fied except as to members of SCHTAAG, acronym for Sperry, 

"TWA, American Brands, Anaconda, and Gulbenkian Foundation of 
Lisbon, Ye specification was made of supposed grievances. 
No afficarit except those of Dunn and Huston was presented. 

‘The latte: w: only formal and the former was largely false. 
The real force was in the unsworn false vilification of 


Warner. 


‘ 


81. No Limit was to be placed on judicial ostracism. 

I would be out of all Courts for ail times on a global 
basis. Even Chadbourne, creator of Playgirl and Hughes and 
a “author of successively abortive efforts to petition the CAB 
for TWA, knew better. ; . 

82. pciuictiend samnaee that the injunction be perm- 
anent. Then it advanced the non-sequitur that no hearing 
was in order. I pointed out that even temporary restraining 
orders require prompt hearings and findings. The astonishing 
response was that since injunction was to be permanent I was 
not entitled to the protection previded even as to a temporary 


~~. ; ‘injunction. 


~ 107. 


- 83. Chadbourne advanced a novel sort of reverse spurious 


_ ‘elass action concept. It invoked not only Sperry and Dunn 
@ and their situations: it invoked all of an unieflined and 
ever-changing and by no means exclusive cliertele; sone of 


it mine also. It has taken much thought and effort to 
provide in FRCP 23, meins for providing remedy foi a group 
‘of persons who are unrelated and scattered so as to ma‘e 
_jJoint action in usual course impractical. Means include 
making them parties. Chadbourne, however, would impose on 
€hé System a new device for a group identifiable if only by 
the definition of the grour in an array against. one indi- 
vidual, some as parties, and others as participants working 
in common cause beliind seal but without responsibility of a 


& party. 


matter, had joined in it as --ticipant but not pz ty, and 


An action against Sperry and Dunn in a pension 


without motion, TWA, to silen.e me for raising ques’ ons of 


kickbacks, pipeline assets, rulings, and relations with 


Government. 


18 


* 
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84. Chadbourne sought to protect its clientele from 


‘depredations of truth or cven inquiry from the likes of me, 


and put Chacbo: rne in position to continue to collect for 


itself for the work I had done quantum meruit, e.g@., adjusting 


with almost complete success--except for the now-litigated 


pipeline assets--income adjustments. proposed for tax purposes 


against TWA in the order of $150,000, 000. I wonder why, and 
‘indeed if, American Brands and the others joined in to be 
protected by such means. Problems can be synergistic. 

85. On December 13, I learned that TWA has been an 
active force in inception prosecution and direction of the 
* effort. It has thrown its large resources of money and 
_ considerable resources of prestige behind this action. ee 
would destroy me for reasons of particular vulnerability of 
its own, now clearly seen in lights of kickbacks, pipe-line 
assets, tax problems, and unfolding airline safety and 
perversion of Government scandal; but would escape normal 
scrutiny of a party. 

86. I had questioned Timm's behavior and the payments 
to Mills and the abuse of the rulings process. I had chal- 
" lenged disregard of ‘huma safety for selfish purposes, the 
tolerance of criminal kickbacks in the hundreds of millions 
of dollars as against refusal to pay $10, 000 for a warning 
device which would have spared 92 lives lost December l, 
“1974, on Mount Weather and the embarassment of cutting the 
lines iv the nuclear retreat of the President hifself. It 
was I who pointed out to CAB and Justice and the Internal 


Revenue Service that the vital interests of the Government 


‘revenues gave access to means of control and suit not avail- 


/08 - 


101. 


‘able in such matters, even to protect human lives, and gave 
the suggestion evidently reflected or implemented in the 
very recent kickback confessions and in the proposed nc. 
legislation. 

‘87. It was TWA who financed this effort and marshallec 
the forces of lawyers whom it paid in the millions of doviard 
a year against me and joined with those lawyers in holding 
back even fees collected for work I had done years ago to 
get me implicated in the criminality, now becoming ever more 
clear of a steady flow of published reports on airline 
scandals. 

88. Sperry, 2s purportedly represented by Chadbourne 
is on a course witith could not be acceptable to an informed 
operating management, or to others such as stockholders, 
myself among them. Loss of access to Federal Courts on 
grounds of diversity for claiming a principal place of 
business here would be a disaster to Sperry (and many others) 
of first order. It would be a terrible blow to the New York 


bar and would deprive our Federal Courts of their most 


significant civil judicial business. 


89. Chadbourne, in purporting to represent Sperry, is 
really representing Chadbourne. Sperry, it may be hoped, 
could survive such rectification as may be in order for what 
Dunn did, though Warner pointed out at the outset that 
amounts involved could bankrupt Sperry. ‘But Chadbourne 
could not’ survive the consequent liabilities for itself as 
Seseeveetre by MM. 

90. Not only does Chadbourne ostensibly represent 


itself and Sperry specifically in the litigation in conven- 


‘tional adverse pos 


on stage in novel posture, 


-letting it represent inter 


only in money and taxes 


stures of litigants who are parties: it has 


supposed participants who are 


given special status by being spared, if Chadbourne has its 


_way, the exposure and responsibilities of a party. if 


successful, the system would be to Chadbourne's advantage in 


ests of a participant where repre- 


sentation as a party would be unthinkable. fe submit that 


artifice ought not be so destructively productive. 


91. Whatever may be said of Sperry, its interests in 


this are dif’ ent from those of TWA. Sperry was involved 


and possible related criminality, in, 


consequence of evident reliance on Dunn. There appears no 


disregard of public safety or scandal such as so flaws TWA. 


Sperry presumably is durably solvent, but TWA may inevitably 


become insolvent and sooner nationalized. As joint defendants 


they no doubt would be at odds with widely divergent interests. 


92. Surely Anaconda stands differently than either. 


‘It seems to be a participant only by contrivance of Chad- 


bourne. Gulbenkian may be horrified by what transpires here 


though that does not lessen the harm to me of use of its 


name and misuse of my correspondence with it here. 


93. Conflicts of actual, and, all the more, potential, 


interests, are clear. There are plenty of lawyers t® repre- 


_ gent those interests. It is unthinkable that the same 


lawyers would represent Shadbourne and TWA and Sperry and 


_ Anaconda and the rest as parties. No less should they be so 


represented as participants with all the good things and 


none of the bad of stacus as parties. Mandatory standards 


of prefessional conduct merit respuet, consiacration ana 
applicaticn by the Court See Attachseat B. 

914. Tne course of this case iliustrates the wisdom 
interdiction of representation in aay such conflict. Tie 
Court imposed seal of secrecy suddenly, and hardly with 
appreciation of what it was being so.led into. Chadbourne 
got same-day service without hearfng. My papers demanding 
relief in ayprepriate form and maae returnable July 12 Sy 

eement, evidently have not been acted upon. The Couri 
has delivered its2lf six tinics in diversity-relaved matters. 
‘ thrice cne day; and only now is considering the first sworn 
evidence on the matter of Sperry by unyone. The Court has 
the case in posture ready for appeal but almost impossibdie 
of effective appeal. Even the severance of Dunn is nov 
decided, and the Court of Appeals and I may be faced with 
the burdens of hypothetical as Ceeantives and successive 
appeals unless that simple matter is resolved so as to admit 


of effective appeal. 


95. Chadbourne has also gotten into position where 


advocacy is no longer permitted for having given evidence cL. 
disputed facts intended -to be dispositive of the cuse. Sec 
Attachment aA. 

Yv6. In addition to the matters of principle of confiicrs 
and testimony, where objective standards are intended 10 
save the Court from need to inquire into particular ques- 
tions of propriety, Chadbourne has been flagrantly lacking 
in candor. The current handling of the facts of diversity 


is one example. Misdating of the Gulbenkian letter, and 


misrepresentation of its interests, are another. So is the 


ta. 


contention that I sought to borrow to cmbarass the firm. 
None of this has been corrected. 

97. Finally, Cnadbourne is in the difficult situation 
of having combined with others to aggregate claims against 
me to implicate me in misdeeds and thereby to obstruct | 
justice. Yatergate's verdict has.a lesson on that. So docs 
the experience of MMM. 

98. I have no sure talisman of correctness in these 
matters beyond such powers of reason and expression as I mas 
have and such authorities as I may muster, if allowed. Tne 
“Court must have aid of counsel for defendant not blinded Ly 
‘extraneous factors making it difficult, or objectively 
unlikely, to perform the difficult task of officer of the 
Court in advocacy adequately for purposes of the Court. 

99. No man can serve two masters. That is not a 


matter of morality but of actuality. 


THE COURT SHOULD REQUIRE THAT PARTICIPANTS 
NOT PARTIES BE EXCLUDED FROM THE PROCEEDINGS 
OR INCLUDED IN NORMAL COURSE 


100, If TWA wants to litigate with me, it should sue 
_me or beccme a party to this ‘suit or at least give up covert 
stance as dominant participant here in effort by falsehood 
and deception to prevent me from litigating on anything like 
conventionally equal terms. ae 

101. Court's good offices and my time have been wasted 
by the essentially deceptive and oppressive posture of TWA 
in the matter. I doubt that others of SCHTAAG than Chad- 
bourne were fully aware of the dominant role of TWA as it 


first became known December 13. 


102. It is ironic that in proceedings where 1 woula 


not be granted evidentiary hearing, and inaeed have aot 


been, TWA soujht to have me barreu in wll casen without any 


hearing as to what would be involvid.. (My suingy it in 

® regular course would thus be characterized as insuiferable 
and incurabie injury; its proceedinj: against me in oppressive 
and covert course is the pattern it has chosen for itsell ino 
escape fair trial.) 

163. Gulbenkian should be made to speak Jor itsel: i: 
only to help judge what to do about Chadbourne for its 
conduct as purported counsel and to provide, if need be, 
confirmation of the wiscom of respecting siandards governing | 

‘ professional representation and conduct. 
‘104. So also as to al? others. Chadbourne should be 
ip made to affirm, in today's circumstances, and to justify, 
the existence of SCHTAAG and its representation oF it, af 
alternative to prompt disbanding of it for all purposes ird 
making amends to me for what haS been done. I so dema‘dci 
in my papers of July 12. 

105. Injunctive proceedings of this sort are at most 
ongoing and subject to further action as occasion arises. 
At a mininun, let this case, complicated enough as it is. 
proceed in nermal course. Else there will be no hope of 


r achieving representation petween those such as I and those 


such as TWA, whose powers have already been demonstrated as 


less than fully beneficient for public weal. 
106. There ought at a minimum be conference, formal or 

informal on these matters, and on the extent of the oppressicn / 

ind attrition I have suffered since my plea for relict -of 


July 12. 


Vi4f. 


THE CASE SHOULD. LF ALLOWED TO PHOCEED IN THIS COURT 
IN NORMAL COURSE, WITH SRAM OF FLI.E REMOVED AND 
APEC ROPRIATL DISCIPLINE FOR PRIOR BREACRES 


197. On the matter of evidentiary hearings on diver- 


sity as to Sperry, appropriate representation. of Sperry 


might occasion new approach. Diversity might be seen to 


such representative as even mood aear to Sperry than it does 
to me. My concern is that the problems are basically federai 
and national, and concern laws as to which I'cederal Court 
jurisdiction is exclusive: tax, SEC (vide MMM) and the iixe. 

I do believe that to this point I bave been restrained in 
what I do, and I do it on an interstate scale, in the range 
fxom Boston to New Yori to Washington. Sperry's concern 
would be rooted in basic commerciai necessity of maintaining 
assurance of commercial relations by access to Federal 
Courts. 

108. New counsel might also wish to sweep away the 
whole structure of SCHTAAG. Surely, given a choice of being 
an overt party or of getting cit altogether, TWA should 
prefer to get out. I maintain that TWA should be made a 
party and the case should proceed on facts as they ‘iave 
developed in this case and concurrencly with it. 

109. Seal was obtaincd on misrepresentation of facts 
pur )cses and participation and interests It has been 
abused by disclosures among and wy SCHTAAG, as I warned in 
my papers of July 12, and by publications by Sperry and by 
misuse in State Court by Warner. a 

110. Underlying matters which TWA would cover up are 


now publicly seen to be of monstrous proportions. This 


FITTED LE LIOR PASAT OL LT OO 
- ey LES TU FTE A RT 


Court should no more suffer being wrapped about them as 
‘protective coloration than should Sperry be wrapped ."ounu 
Dunn to shicid him. 1 ama stockholder ir Sperry and my son 


is one in TWA. We both huve interests that Way as well as. 


- 
‘ 


in the fact of my impending ruin through shuse of this | 
Court's processes. Even the SEC has: been made unwitting 
- instrument of defamation; and the actions of this Court 
itself have been misrepresented. 

Thi. (at was not I who brought TWA matters into this 
case. I still am reluctant to put those matters into privaic 
litigation and have not done so. If there was exposure here 
despite my best efforts even ir a case under wrongly obtained 
seal with TWA wrongly interfering, the exposure of recent 
days and weeks has paled anything in my power. 

112. Sperry as publicized the matter, and wrongly; 
and the unknown -.ole of TWA should 2¢e revealed. 


113. Seal of file should be lifted aid those who acted 


as they wrongly did should be disciplined. 


THE COURT SHOULD ISSUE OFDERS ENABLING 
APPROPRIATE APPELLATE REVIEW IF NEED BE 


114. My motion pointed ‘to specific needs in these 


respects, ond I would comnent but for limitations of time, 


chronic problem in this case, which has proceeded without 
‘yegard for the usual stopping points of stipulation, dis- 
covery, proposed findings, findings, briefs and memorarda, 


settle order and the like. 


VIG. 


115. Let the Court of Appeals be spared anything of 


the sort. Whatever is the disposition as to Dunn, let it be 


so ordered so the Court of Appeals will have a real case to 


review and decide without distractions of hypothetical and 


alter “ive factual assumptions and arguments thereon, and 


without prospect of redundant and successive appeals. 


a 


116. The Court ought to have Chadbourne prepare a form: 
of order in this confused case and let me have reasonable 
time for response. 

117. If not, I may be driven to the position of ccn- 
ducting an appeal in this case while starting litigation 
afresh to bring. TWA to the bar on the facts as they have 
come to be known. I respectfully suggest conference to 
consider that course and other aspects of this case, which 
has gotten to six pronouncements and other action before a 
single conference or a word of live testimony or a stage of 


discovery has been allowed. 


THE COURT SHOULD ACT ON MY APPLICATION 
RETURNED JULY 12 


118. This aie made in good faith on suggestion when I 
protested on July 1 at the outrageous tactics defendants 
biti Where defendants got instant action on secrecy 
with no urgency, let me get some reaction in a matter of 


ruin to me through abuse of the Court's processes by the 


participants of SCHTAAG from before June into January. 


}1"7. 


THE COURT SHOULD UTILIZE ITS OWN FACILITIES 
| $ 

119. I have had to proceed in this case without access 
e , $0 the facilities of the Clerk of Court. Papers were refused 
there, and could be filed only in Chambers. On one occasion 
‘I had to put papers in the letter slot during normal working 
hours. There is no known current docket. Chadbourne would -- 
_not even let me verify the contents of the file. I would 


- not know how to get the record certified for appellate 


. | purpose. 
. _THE COURT SHOULD SEE THAT THE CASE IS APPEALABLE 


; bi es | 120. This case is in some disarray, having proceeded 
e ‘ | without normal conference, evidentiary findings, and memo- 
-randum procedures. The order would admit of almost endless 
., argument on its meaning for appellate purposes. The Court 
‘of Appeals should not be called on to decide the matter of 
‘diversity as to Snerry with the matter of Dunn on 3. {8.4% 
-@ minimum there should be an order as to diversity as to him 
and as to saviiiiat for purposes of proceeding against 
"Sperry alone or against TWA and all of SCHTAAG, as I maintain 
“ghould be allowed. | 
| 121. Let Chadbourne be asked to prepare an order for 
‘the Court to settle and let me at least have opportunity to 
e j present views, the opportunity being made in terms of ability 
to éuaietion. in time allowed in complex matter. Throughout 


‘ the case I have been handicapped ty having to deal with 


evidentiary matters and matters of law withcut appropriate 
resolution required to let the case proceed step by step. 
As it is, there has not been time to do, as it were, almost 


everything at once. 


Dated: Centerport, New York ; 4 
(x) : nse pk ans subritied, 


January 3, i9 


John F. Costelice 
Plaintiff, pro se 
21G little Neck Noa 
Centervort, sew York 
§16 261-5235 
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Sworn to ‘belore me this 
3rd day of January, 1975 


ALBFAT 
NOTARY FURLIC C Bistect Ne 


No, £2. 678751 
Qvelifies in Suf 
I 
Term Exvires Sefeth Coun 


New York 


OE OO oe ee ee OE ee et ieee | 


HD 


March 10, 1975 


[The Honorable Orrin G. Judd 
United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


Coste tioe.. vv. f. WA 


My dear Judge Judd: 

1 filed notice of appeal March 6, 1975, on being told 
that time counts from the date of oral opinion on February 
tg OF ae Pi 

Chadbourne, Parke, Whiteside § Wolff paid me $20,000 bv 

& certified check delivered by mail March 5, 1975. Much more 
is long overdue to me of amounts withheld from my share of 
partnership earnings before mid-1968. 

By letter of February 24, 1975, received February 27, 

Freshfields of London once again stated for Gulbenkian 

Foundation of Lisbon that Chadbourne's attacks on me are of 

no interest or concern to it or its officers. 

On February 10, 1975, acknowledgement of corporate 
guilt of TWA in the airline kickback matter to the office of 
U. S. Attorney Trager, with unsuccessful effort thereby to 
shut off matters of personal guilt of TWA management, demon- 


x 
strated existence of very complex and differing interests of 
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us persors, corporate and individual, as sich and in 


p fessional organizations, in matters of civ‘ and criminal 


liabilities in the spectrum from corporate law to SEC matters 
to taxes and penalties. Compare, for example, the attached 
clippings from yesterday's New York Times recounting the 
manifold involvements of 3M and its management, and the 

death of Gingery, late chief of CAB enforcement. Consider 
also the clipping from Friday's Times of an account reporting 
assertion of "vendetta" by a U. S. Attorney in the Singer 
Company matter growing out of Agnew kickbacks which occasioned 
Agnew's resignation in November of 1973, the month when 
Gingery succeeded O'Melia. 


As I told the U. S. Attorney S-..eral and the U. S. 


Attorney by letters of February !4 o.d February 24, needs of 
justice evidently would not be m * without criminal sanctions 
for top TWA management, surely “wire of what went on, after 

“ sojurns with Timm to Lisbon in April and to Bermuda with 

limm and McGregor in Junc, which drew letters which Warner 
said annoyed them and so, he said, made me criminal. 

I will appeal the decision denying disqualification of 
Warner in the proceedings .in Chambers, when I first had 
opportunity to see any of the papers Warner submitted. The 
proceedings lasted less than an hour, and the transcript is 


& incomplete and erronecus. I do not know what facts are the 


basis of decision putting me out of Court even as principal 
and allowing no oppertunity to wend in normal course. 

On appeal, |] will rely on Warner's misrepresentations 
in Court after Court even as to who are represented by hin; 
on representing conflicting interests in litigation, even if 
representaticis as to whom Chadbourne (or Warner on his own) 
represents in substantive, qualification and grievance 
matters are accepted as true; and on action as advocate 
after serving as substantive witness without need. 

I submit that Warner ha. been seriously lacking in 
candor in relations with Courts. Our adversary system 
depends upon reliance by the Court on its officers in 1epre- 
sentation of parties. Attempts to bring in extraneous 
participants and to relate case to case under scal induced 
by misrepresentation and abused for further misrepresen- 
tation and confusion, contribute neither ton confidence in 
our system of justice nor to justice itself. Nor can repre- 
sentation of conflicting interests in litigation by such 
means, obviously intended to impact the system. Nor can 
advocate's giving evidence as witness, sworn or unswern, 
overt; or under guise of another's oath to what he writes, 
in circumstances calculated to prevent development of the 
normal course. 


truth in 


fy 
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Varner charged me with crime for annoying TWA management 


in matters such as kickbacks, which were and are cader 
active consideration by litigating personnel of the Internal 
Revenue Service in litigation instituted by Chadbourne last 
July 12 in U..S. Tax Court. Warner concealed that from 
Southern District, even in a meeting in Chambers on that 
very day, after Chadbourne had filed the Tax Court suit; and 
in trying to explain why he had not disclosed to the Court, 
in getting sudder seal of secrecy July 1, 1974, without 
hearing, that he and Sperry had in June, in the Sperry Prox) 
Statement, publicized the matter in misleading manner to 
more than 100,000 Sperry stockholders, and so the entire 
financial community). 

Evidently any annoyance was to the good. The working 
day after the hearing where Warner accused me of annoyance, 
[W’ was acknowleged to be in criminal guilt in the kickback 
scandal which had occupied two grand juries in proceedings 
which had gone on for about two years. 

Like many in and out of Government, I believe that 
airline kickbacks must be the other side of some of the 
worst of Watergate. I had been constrained to apprise 
tribunals, in compliance with requirements of the Code of 
Professional Responsibility. The task was the more difficult 


by the coercion of Chadbourne making it difficult for me 
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even to meet mortgage payments and insurance premiums, and 
impossible to get effective legal representation. It was 
also made especially difficult by the fact that an affected 
tribunal evidently was infected also. 

I will maintain that, in proceedings here of Chadbourne's 
choice as to timing, showing, and seal, there was no showing 
or finding sufficient to qualify Warner and Chadbourne and 
to disqualify me as principal, and as putative representative, 
under the Warner Brothers iine of cases, of which Emle is 
one, differe::t in h.nd from this. I will maintain that 
procedural aspects were inadequate, and that there should 
have been at least proceedings complying with those of FRCP 
65 for provisional remedies, in respects including demanded 
evidentiary hearing and findings. I will maintain that on 
examination of Fletcher in normal course his evidence would 
be entirely different from that produced so suddenly by 
affidavit obviously drawn by Warner, with his obsessions in 
relations with TWA, with which he has spent practically all 
of his professional life more as workman than as "the lawyer" 
representing "his client". 


I hope to have guidance of the Court of Appeals through 
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its opinion in Silver Chrylser reviewing policy on quali- 
fication, after holding the matter to be of such importance 


as to occasion reversal of earlier authority on appealability. 


[ have tried to be of some assistance there in providing 
data on my own remarkable experiences with variations of 


Warner Brothers which would repress in silence one possibiy 


troublesome in insisting that he heed admonitions, including 
those of the SEC and Bar Associations, that he be true to 

law and not aid or abet crime of misrepresentation or other 
sort, though lawyer as well as concerned citizen. It is 
recognized that even the lawyer, especially the individual, 
may be duped or otherwise victim of powerful client, and 

that the Code of Professional Responsibility in its deference 
to substantive law defers to authority such as Meyerhofer 

and its requirement of disclosure to the affected tribunal, 
in concord with the SEC brief amicus in the Court of Appeals. 
It is also recognized that the Code is an inadequate instru- 
ment for solution of today's complex problems in many cir- 
cumstances. 

The problems I faced were complex and difficult. 
Consider Gingery (protege of Timn, and successor to O'Melia) 
who became so distraught as to commit suicide on February 
17th, just a week after TWA acknowledged corporate guilt, 
and just two days before he was to appear before the Kennedy 


Subcommittee, where comments were critical of his function. 


| thought well of him as a conscientious man caught up in 


forces he did not fully comprehend and for which he lacked 
means to cope. 
¢ 

Qualification and disqualification are instruments of 
the Court for protection of the adversary system by control 
of its officers. Control is continuing, and if facts appear 

be different than had been represented, so much the more 

reason for action by the Court sua sponte. I submit that if 
anyone was extorting, it was Warner or Chadbourne or both: 
surely not I. Chadbourne had my money, earned as a partner 
and long overdue; and kept it in efforts to tie to independent 
and unrelated matters. It very nearly succeeded in that, 
and surely succeeded in damaging, perhaps beyond remedy, my 
credit, my wife's health, my children's lives, and my health 
and professional prospects. 

Warner must have known on February 7 what was to tran- 
spire next working day. Then came acknowledgement of guilt 
which he must have Jabored long and hard to cover up. 


Warner's professional career is practically coextensive with 


[WA's existence. He spent years at Kansas C.*y Headquarters. 


Since removal to New York after I had joined Chadbourne, he 
was largely occupied in TWA matters, although for the most 

part peripherally so far as litigation was concerned. His 
knowledge of the internal workings of TWA at operating 


levels, from baggage to ticketing, no doubt is greater than 
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that of any in Chadbourne and of aimost all in TWA. He must 
be a witness in forthcoming kickback trials and litigations, 
this properly included. 

According to press reports, acknowledgement of corporate 
guilt, February 7, was accompanied by some sort of purported 
.and since renudiated) public plea bargaining which would 
have let off individuals in management in exchacge for 
implication of the corporation--without soul © Kt==tO 
which they were charged by law to furnish honesc¢ and efficient 
management. 

Warner's real concern seems to have been for individuals 
in and of corporate management, himself included. As to 
(WA, he said * ere was no ad damnum clause though that was 
clearly in contemplation by way of amendment. 

His charge of annoyance is ridiculous by current lights. 
His charge of extortion is tired and false. 

Last October, Warner suddenly threatened my wife with 
unstated counterclaim for Chadbourne far exceeding all the 
great amount Chadbourne held back from me. But in less than 
a month, Chadbourne paid $20,000 of what wes held back (and 
so threatened). Warner never did meet her challenge to 
articulate and explain that monstrous threat. 

Warner accused me of crime in your Chambers February 7; 


but again Chadbourne paid $20,000 in less than a month, 
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after what I consider reliable indications that Chadbourne 


@ is seriously reconsidering roles ol 


liad I annoyed TWA managment the more, efforts at coverup 


Warner. 

strange reliance on CREEP and its ways and peopie mi 
have ended sooner and futures might be brighter in fortune ») 
ind freedom. More of the trusting and terribly disappointed 


travellers might be alive, airlines might be safe, and there 


ight be less concern for tired wings and dead engines. rhe 
New York Times of-this morning reports ne accusation that 
CAB is utterly callous towards airline safety, and we ma) 
well have airline management to thank for that if opinion 
reported just a week ago in a lengthy Wall Street Journal 
¢ account of the crash outside Orly just a year before is well 
founded, as so many, and I, believe it is. 
My protests were sound and fair. I protested to manage - 


ment and tried to get them to mend their ways. [ wrote to 
them and to tribunals in letters which I will produce on 
appropriate opportunity. I was concerned for the March 
crash outside Orly, for the April junket of TWA's $100,000 a 
year Taylor with Timm to Lisbon, and for the*acknowledgement 
by Chadbourne that same month that it could not justify what 
had been done by Dunn to or with Sperry. I was concerned by 


the oncoming Watergate developments in aftermath of Agnew, 


Cd tapes not the least; and for the sojurn of Seawell and 5 
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fill rhast with Timm and Gregor (he of CREEP) to Bermuda 
in Ju and for the notorious intimacy of supposed regulators 
ind regulated day in and day out. \nd for etforts falsel 
i licat c 
\ugust, the day Nixon announced resignation, 1 told 


Gingery in offices of Trager that I thought that tax. and 


ticket auditing should be tied. So they came to be and are. 
lid what I could to help evidently faithful Government 

yfficials solve protessed puzzle of how kickbac could go 

on under noses and perhaps within verv arms of Government. 


\ week later, Chadbourne sent me two letters on 
‘ferent letterheads, one long obsolete, under one date, 
August 19, 1974, stating: 


Ll. Your letter to the Foundation dated April 29, 
1974 which we referred to in our papers * * * was sent 
to us by the Foundation early in May of this year, well 
in advance of the commencement of that action. 

2. We did not furnish to the Foundation any of the 
papers which we submitted to the Court on behalf of tl 
defendants, nor did we disclose to the Foundation at 

time any of their contents. As you know the file 
in that action was sealed by order of the Court. 


3. The Foundation did not participate or assist in 
any Way in the preparation of any of the papers sub- 
mitted to the Court in the proceedings." 


fhe action so said to have been irresponsible as to 


Gulbenkian had gained some advantage for Sperry. It had 


provided specious basis for turning off questions at the 


sperry stockholder meeting July 31, made the occasion for 
* further misleading statement to stockholders in October. Or 
luly 24, Judg 
Warner's outlandish dzmand to make me global judicial out<ca: 
for all time to give cohesion to such class as were; but 
-iving some credence to claim of grievance of Gulbenkian. 
Chadbourne had misrepresented the text of a letter of 
mine to Gulbenkian and had falsely dated it back a full 
ar, to April 29, 1973, in usual Chadbourne pattern ol 
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quick affidavits and unsworn statements. 


My letter actually was of April 29, 1974, the day Nixon 


announced that he was turning over tap¢ to exculpate 

& % 
himself and save Nixon from fate of Agnew for Agnew's own 
nickback operation. The Caetano regime to which Gulbenkian 


acd been close so long had just fallen; and Taylor and Timm 


had just been to Lisbon. [ foresaw and was constrained to 


‘eport turbulence for Gulbenkian, whom I had served long and 


well, and for fair pay from it to me. 

fhe e were parlous days. Days of April, 1973, were 
different in kind. Even Agnew was in seeming ascendency. 
fhe airline kicktack scandal, acknowledged only February 10 


1975, was ouly dimly p< -cived generally, after m, former 


partner in a some.ime Chadbourne firm, Spater, had confessed 


e Conner had rendered partial opinion rejecting 


t 


his little laundry for slush fund purposes, protesting that 


his American Airlines was nevertheless pure compared to 
airlines which were in the kickback matter. 

Chadbourne had ruined my bank credit when I tried to 
borrow on large amounts it held back. In effort to meet 
bills and support family, I later sought to borrow from 
clients on any terms théy might suggest on what they had 
paid Chadbourne for what I had done and which it held back. 

Tying was a way of life for Chadbourne. Candor was 
not. I only mention how seniors were formed, in the troubled 
times of Stanchfield and Levy and Manton, to their own 
lasting damage, conceded to me at long last after earlier 
reassurance to the contrary when Chadbourne sought me out. 

Take Gulbenkian as a current and continuing instance. 

fhrough 1970, Chadbourne tried to get for itself payment 
for work I had done for Gulbenki2n, with Chadbourne's consent, 
and of enormous value to Gulbenkian. Chadbourne would pay 
me my money only if I would sign off as to Gulbenkian. Worn 
-SsS to one I had 
serve i so weil professionally, I insisted that Gulbenkian be 


apprised. So it was, and Gulbenkian by Freshfield forthwith 


advised, by letter to Chadbourne of April 21, 1971: 
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"Thank you for your letter of the 14th April 
setting out terms of the settlement which you have 
reached with John Costelloe of the problems of both the 
Foundation and of your firm. 


* * * many of the items mentioned in your letter, ere 
+" @f ne CcOnceTA tous.” 


Gulbenkian must indeed be dismayed by the Chadbournian 
propensity to tie, tie again, even after Chadbourne got 
$200,000 for the exemption ruling I processed and later 
saved, only to be denied compensation by Chadbourne quantum 
meruit in any amount. Gulbenkian gladly paid me $75,000 for 


intercession and advice effective in saving its exemption 
(worth tens of millions of dollars) from extirpation by the 
Revenue Act of 1969. That was only after Gulbenkian stopped 
Chadbourne. 

To have to give encore in 1975 must indeed have been 
unsettling for Freshfields, U. K. solicitors for Gulbenkian, 
active in Gulbenkian management on global scale, and in its 
own right a power in Mid-East oil matters, as is Gulbenkian 
itself, successor to the fabled Calouste Gulbenkian, ''Mr. 
Five Percent", among his popular designations. Freshfields 
evidently had’ not been apprised of the fact that after 
August 9, and on December 30, 1974, in evident consternation 


at demonstration of the falsity of Warner's sworn assertion 


that Sperry had but 5S vice presidents whereas it actually 
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had more than 50, Warner had renewed full scale the attack 


mounted in June for Chadbourne and purportedly for clients 


of its (and in some instance of mine) to whom I gave acronyn 
SCHTAAG: Sperry, TWA, American Brands, Anaconda, and Gul- 
benkian. Unable to find out whom Chadbourne really repre- 
sented, and mindful of the letters of August 19, and of my 

i] 


inability to ascertain whether that disclaimer of responsi- 


bility was itse!f responsible, I had moved on December 20, 


rr 


+, in Southern District in the matter (still pending 


there on such motions), for, inter alia: 


"? 


5. Ruling on standing of any of the parties to 
SCHTAAG who are not defendants, i.e., Chadbourne, 
Parke, Whiteside § Wolff, American Brands, The Anaconda 
; Trans World Airli s and Gulbenkian Foundation 


6. Ruling denying action demanded by and for 
SCHTAAG, e.g., puttingeme out of all Courts for all 
imes, as alleged vicious extortionist with personal 
endetta in paranoiac fear of harm to livlihood." 
Warner had replied on December 50, 1974: 


"4, There is no basis for the orders sought by 
plaintiff's motion of December 20 and none is advanced. 


' 
[ believe that the very last thing Gulbenkian would 

want as super-privileged beneficiary of U. S. bounty, in 

troubled times properly presenting grave questions of changes 


in the original circumstances of bounty, would be to get 


into grievance controversy, especially in contexts of the 


terrible and tangled troubles of TWA and of Sperry, with its 
insoluble matter of Chadbourr.e Senior Partner Dunn, who had 
passed as Sperry employee to get a second pension not con- 
templated by the Keogh amendments, by sieans including re- 
written Chadbourne bills, false documentation, and, pre- 
sumably, resumption to status quo as soon as Dunn "retired" 
at Sperry and went back ostensibly, as well as actually, to 
sole occupation as Chadbourne Senior Partner. 

So much for Gulbenkian and for Warner's ploy to get me 
to City Bar in purportedly aggrieved status--except to note 
that Chadbourne's first effort to escape the sad scenario at 
Sperry for Dunn was his invocation of utter secrecy for all 
things while I was at the firm (however wrong, and thous 
left in protest). In 1 | took the matter to City Bar to 
test that, and was advised forthwith by Citv Bar that the 
matter should be resolved in Court, not there. 


[ am sure that those whom Chadbourne claims as aggrieved 


clients do not have the sense of proprietary relations that 


Chadbourne evinces. When TWA has difficult litigation, 
whether liability, labor, trademark, or antitrust, it gets 
Other lawyers. One difficulty of mine at the firm was the 


rWA propensity to look to me rather than to others in the 
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firm, even outside my speciality of taxes for the high- 


a technological industry. 


Even as to TWA, Meyer, its Chief, Finance, had written 


y y \l 2} rie ay 
to me on March Ei 1972: 


While I cannot comment on the merits of your 
quarrel with Chadbourne, it is perfectly clear to me 
that, whatever claim you may have against them, you 
have none whatsoever against TWA." 


I sent no- further bill to TWA and did no more then 
refer afterwards to lack of payment for valuable work, as 
efforts of Chadbourne to implicate me in increasingly ominous 
areas of doubts as to TWA mounted. 

fillinghast, head of TWA, wrote to me in August of 1974 

@ to disclaim by clear implication any "conspiracy" between 


‘thadbourne and TWA, a term of Tillinghast, not Costelloe. 


Until December 13, 1974, a Friday, in-house TWA lawyer, 
Fletcher, was always attentive and courteous to my questions, 
where TWA stood on SCHTAAG, but was also ambivalent and 
evasive. That day, Fletcher told me by telephone that he 


had been active all along in planning launching and aiding 


the SCHTAAG attack. Then came news of proposed legislation 


to tie tax and ai-line ticket audits and of the December 
concession of guilt by other airliness in kickbacks. Then, 
‘ published account of 5M and others, now in the range from 


American Airlines to Ashland Oil to Northrop to Phillips 
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Petroleum to the Singer Company. On January 135, 1975, 


Fletcher orally disclaimed. This was after I had written to 


Tillinghast so, as it is now said, to "annoy" m by saying: 


wy 
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complained of Kickbacks. Kickbacks are now 
confessed. 


I complained of pipeline matters as presenting 
special safety problems in light of the March disaster 
near Paris because a deor certified as refitted had not 
been. In April, we now know, the Government had for 
tax purposes put pipeline assets into contest involving 
nearly $20,000,000 in all. ‘TWA sued on that in Tax 
Court in July. Questions ought to be answered sooner 
than in normal course of tax litigation. 


I complained of overpaid management who refused to 
provide safety equipment needed. We have suffered 
Mount Weather. Butterfield had anticipated that. He 
has reversed himself. 


I complained of matters of public confidence. 
Only after Mount Weather did we learn from the House 
Subcommittee of the suppression of the highly critical 
FAA report in the Paris disaster. Suppression was to 
prevent use by survivors in litigation. Suppression 
became not feasible in the storm after Mount Weather. 


I complained of infection by airlines of their 
regulators, including the FAA. Timm had teen taken by 
Taylor to Lisbon, etc., in April. You were soon off to 
Bermuda with Timm and McGregor, he of CREEP, in cir- 
cumstances of such scandal that Timm will not again be 
Chairman. The FAA, 55,000 of them, are rendered useless 
or worse. The public were led to rely on what was not 
there. Brinegar is out. Butterfield is on his way. 
Staggers, too, has been shown to have been rightly 
concerned, as conceded now, even by Butterfield. 


I complained of interference in tax rulings mat- 
ters. Mills is now in open disgrace. He does have 
newly acquired benefit of a relatively short period of 
limitations, effective midnight, December 31, 1974. 


1 was deeply concerned in anticipation of the 3M 
sort 


| had been apprised in April that Chadbourne could 
not offer justification for Dunn's passing as Sperry 
employee for retirement plan purposes while a Chad- 
bourne Senior. I sued’Sperry and Dunn in hope of clari- 
fication. 


(WA for you took the occasion to try to implicate 
me in its terrors. It said, in current stance of 
participant not party, that waat I did was in "personal 
vendetta." What of the dead and what of the confessions 
in kickbacks; and what came of CREEP? Do you not 
regret that warnings were not heeded to enable the 
pilot and the 91 others to escape Mount Weather? How 
many more must die? 


You said that my actions were "vici ius." Compare 
the perversion of our fiscal system in the hundreds of 
millions by false ticket currency, often more demanding 
On resources than valid dollar currency. Who got the 
diverted funds? Is destruction of the effectiveness of 
regulatory bodies not vicious? 


Are pipeline assets more real than salad oil? See 
my discussion draft for Trager of 12/25/74, copy en- 


CLOSECG. 


Are not the TWA financials hopelessly skewed, even 
fr 77/7 


compared to 3M and Sperry? See my notes of 12/23/74, 
and my affidavit of 1/3/75, copy attached. 


You said that I alone was a threat to the combined 
forces of SCHTAAG. Was it not they who combined against 
me? What did you have to fear except truth? Is it not 
sordid to have Chadbourne withhold even pension bene- 
fits and co. ected fees for work I did as a partner to 
try to implicate me? 


If Sperry did right, why didn't it just say so? 
Did it need you? Did you need it? Could not either 
one stand on its own deeds? If Sperry did wrong, why 
did not it long since so acknowledge, as has 3M? 
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Yet on December 350, with all the new knowledge 
gained since the mad days of March and the ebullience 
g of Spring and the collapse of CREEP, SCHTAAG, creature 
of TWA, renews its June challenge. 
As my affidavit of January 3, 1975, pages 
paragraphs 100-103, stated: 
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‘100. If TWA wants to litigate with me, it 
should sue me or become a party to this suit or at 
least give up covert stance as dominant participant 
here in effort by falsehood and deception to 
prevent me from litigating on anything like con- 
ventionaily equal terms. 


101. Court's good offices and my time have 
been wasted by the essentially deceptive and 
oppressive posture of TWA in the matter. I doubt 
that others of SCHTAAG than Chadbourne were fully 
aware of the dominant role of TWA as it fi~st 
became known December 13. 


[ would not be granted evidentiary hearing, and 
indeed have not been, TWA sought to have me barred 
in all cases without any hearing as to what would 
be involved. (My suing it in regular course would 
thus be characterized as insufferable and incurable 
injury; its proceeding against me in oppressive 

and covert course is the pattern it has chosen for 
itself to escape fair trial.) 


& 102. It is ironic that in proceedings where 


103. Gulbenkian should be made to speak for 
itself if only tp help judge what to do about 
Chadbourne for its conduct as purported counsel 
and to provide, if need be, confirmation of the 
wisdom of respecting standards governing profes- 
sional representation and conduct.' 


zx ke 


You cannot cure what you have done but you can 
stop doing it. I don't ask that you tell Chadbourne to 
do anything but observe canons of professional ethics. 
I don't ask you to tell it to pay what it owes me. See 


letter to Crimminp f 12/29/74, copy 


ask that you not nadbourne for the likes of SCHTAAG, 

or, alternatively, piggyback on Sperry. Do stop any 

thought of having C Fourne implicate me in the TWa 
terrors or in any reuuevous with the SEC." 

The letter of January 6, 1975, from which this is 
excerpted, may have been annoying but was hardly threatening. 
[Pe concept of me as a threat to the likes of SCHTAAG with 
all their powers and lawyers in-house and out, and with 


10rmous resources, 1S curious. 


management have always been attentive and 
o 4 


because they respected my views of 


idgbDOuTrnHe seems 


to have been heavily 


Vays going far beyond any duty of "the lawyer" to 
client", if one thinks of a large firm and enormous 
entities that way. No letter to TWA was ever 

call ever refused except in normal business 


Fletcher always calls, which did not 


answered my 


more than two a year since I quit TWA work in 


returned calls promptly 


I never threatened him or demanded that he make 


services rendered. It was enough to try to get my 


7 
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money, being withheld by Chadbourne, to survive as 
he o d ? 


and as a family, with a health history devestating 


beyond my willingness: to recount except under real 


enclosed. 


1970; 
if he did not accept them at 


payment 


I do 


courteous 


Situation 


implicated in 


business 


returned. No 
course. 


average 


ge 
and has 
once. 
for 
own 

a person 


and 


need. 
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operry seems more beset. I was astonished upon finding, 
& after joining Chadbourne at its invitation, Senior Partner 
Dunn was purported Sperry employee for purposes of building 
up a company pension in addition to what Chadbourne would 
provide in or out of Keogh or the like. Dunn enjoined me to 


pecrecy. I protested. [t all came to my breaking off with 


-hadbourne and leaving the firm in protest of the monstrous 


— 


c 


iabilities being built up by disqualification of the Sperry 


plan. My judgment was confirmed by published Revenue Rulings 
after I left Chadbourne as partner in such protest in the 
Spring of 1958. The matter involved writedowns of normal] 
computed Chadbourne bills to create a "salary" for Dunn, 

ee 
then writeup for firm purposes, and, in course of time, 
false documentation. [ beciume concerned as Dunn came on to 


"retirement" age, I inquired of Sperry and of Dunn and of 
the Internal Revenue Service, t> no avail beyond evasion by 
Sperry and assertion by Dunn that confidence sealed m 
all that had transpired while I was a Chadbourne part.:r. 
City Bar scotched that at once, when presented in early 
1972. After more evasion from Sperry,and in April of 1974, 
Chadbourne at long last conceded there was no justification 
for what Dunn had done. With Watergate about to break full 


force, and with National Student Marketing and Meyerhofer 


Ld 


i4fo. 


doctrine in course of development, and with the results of 
interaction of tax law and Securities Acts in style of 3M in 
plain prospect, I sued Dunn and Sperry. 

Huston, Vice President-Law of Sperry, by letter of 
October 11, 1974 to my wife, declined comment on what Chad- 
bourne was doing. 

In January, Flynn of Arthur Young, in effect conceded 
no justification for what Dunn had done. His letter of 
January 30, 1975, said: 

"* ® ® you asked about the letter dated January 8, 

L975, together with enclosures, which you sent me 
bearing on the litigation of the Dunn matter of Sperry.’ 

[ advised you that I had turned them over to Mario 

Formchella, our Eastern Region Managing Partner, and 

Carl Liggio, our General Counsel. They have considered 

the substance of vour remarks, and I have been advised 

by them that ro comment to you is required or needed by 
them, or by Arthur Young §& Company." 

On February 21, 1975, I advised the Southern District 
Court, after pre-trial conference in another matter, that 
the Sperry matter cught to be decided one way or another, to 
permit presentation to the Court of Appeals for consideration 
of the appeal here; and I so apprised Mr. Warner on Februar) 
22. That case is still pending. 

Anaconda proclaimed puzzlement at SCHTAAG; and then, on 


December 13, 1974, its in-house lawyer, Steinmetz, told me 


that it knew nothing of SCHTAAG except as learned from me. 


Se EUS ee 


day 


That was the Fletcher advised knowl. ‘ge *nd participation, 
only to disavow just a month later. 

American Brands stands silent. 
Oo it is that Warner and Chadbourne ha invoked as 
participants clients free of responsibility and availability 
of parties. Such aggregation of forces must not be permis- 
sible in our adversary dialectic system for resolving disputes 
judicialiy. Correction is in order. 

Since the 7th of February there have been numerous 
press reports on the very important military aspects of the 
[WA sale of aircraft, which are to be rebuilt to military 
configuration by Boeing for purposes of the Iranian Airforce, 
with delivery no earlier than September. [The linked Pan Am 
transaction is coming under increasing scrutiny, and the 
[ranians have shown disposition to bargain sharply in the 
whole matter, even suggesting abandonment of such elements 
of the transaction as may have transpired if found displeasiug 
to the United States Government. Perhaps that is not much 
of a concession in light of requirements of Governmental! 
approval in the weeks and months ahead. 


I state so much only.t? indicate further the problems 


of action by Chadbourne in this matter for itself and for 
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clients, 


ms as in some respects 
ithout authority of the purported cl 
e i case illustrated the truth of t 
scrve two masters, 1 i tn It 
[WA stood aside from clients'- affair 
lt has in so many others, for con 
e.g., in the long-protracted Hughe 
rmal processes of justice proceed. 
lieve that Chadbourne ought, i the i 
emonstrate that it at least now is n 
tate its position at this time, i 
Known Lact id state expressl ind 
hether it wishes to pursue the mat 
denly raised grievance aspects, or 
specify, iodify, or withdrew. 
is view, and to avoid encumbering th 
om including attachments, except cli 
even comments on’ the transcript, wit 
urne advise wher it now stands and 
ait its action or su stion of the 
ice we are above all. 
the matter is in appeal status, sur 
nor any client would wish the added 
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of censure prcceedings for or for 


me 


{ maintain that such proceedings 


time, whatever the result on 


tion on what the Court might 


to Warner and Chadbour 


e commeat on bizarre a 


towards accounting by 


that atter fal 


southern District tl 


ise there, Warner 


State Court that they 


file in Southern Di 


Court for no* fil 


ate 


d would be breach of seal. 


On appropriate 


State law. 


hy 
DY 


allowed 


as I do for the Court's 


not filed a petition for rehearing, 


matter calls for reconsideration on 


point in time rather than rehearing 


respectfully suggest that thi 


assistance to the Court of Appeals i 


functions of evide ary proceedings 


would 


appeal; 


mpec t > 


Chadbourne 


presentation 


Warner 
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but do not 


fit to propose 


ne 


of the matter ‘in 
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sely swearing and 


identical 
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were dif 


strict, 


ing 
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That 


Within 


consideration; and 
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in the belief that 


facts at any reievant 


on some se Of rozen 


Court be 
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of appropriate 


n discharge of its 


, and by requiring that 


wie vac vem UuoUuUT WOUSs aaqged were de- tiem. NF. Grizendine has 


14H. 


Warner and Chadbourne state whom they represent and in what; 


and what are their charges against me, in light of what is 


commonly Known today; and some known only to Chadbourne and 
cohorts. 


Respectfully submitted, 


John F. Costelloe 


Chadbourne, Parke, Whiteside § Wolff 
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"EY-ADDE TO AGNEW 


‘ Singer Co. and 3 Others 
Also Face Charges on. 
Campaign Violations .. 


le ee 


By BEN A, FRANKLIN , 
Zpecia! to The New York ‘Times F 
_. BALTIMORE, March 6—A 
Federal grand jury here today 


indicted -J. Walter Jones Jr.,| 


& former close personal and 


political associate of Spiro T. 

Agnew, along with the Singer 

Com of New York and 

three other persons, in connec- 

tion with an alleged illegal 
,519,000 contribution by Singer 

‘to the Nixon-Agnew re-election 

campaign in 1972. .+— 

Mr. Jones, now an Annapolis 

nker, was a central figure in 

e rise and fall of Mr. Agnew, 
a former Governor of Maryland 
who resigned as Vice President 
of the United States in October, 
1973, in a deal to avoid prose- 
tion for accepting contract 
kickbacks. 

Mr. Jones, 52 years old, had 
Previously been identified in 
court records here as a collec-' 
tion ‘agent of illegal funds for: 
Mr. Agnew, but he had not been 
indicted until today, 

Mr.. Jones’s lawyer, Plato 
\Cacheris, reached by telephone 
‘in Washington, said that, “We 
will assert our innocence in 
court.” The lawyer described 
the indictment of Mr, Jones-as'! 
“the product of a two-year ven-| 
detta against him bv the United 
States Attorney in Baltimore.” | 

The other persons indicted 
were two former Maryland as-; 
sociates of Mr. Jones, John W 
Steffey of Severna Park, Md.,| 
and James F. Fanseen, a Balti-| 
more lawyer, and Raymond A. 
Long, a Singer executive of 
Binghamton, N. Y. 

Mr. Fanseen, 47, told Unii-d! 
tes District Judge R. Dorsey 
itkins late today that he was| 
ing full cooperation to the| 
ederal prosecutors, offering al 

plea of noln contendere (no 
contest)—which he said would 
Se changed to a plea of guilty! 

f the court declined to accept 
-{t--and throwing himseif on the 
mercy of the court, 


i 


Times, 


SFTP TS; 


Dek? 


Plea Is Declined | 


Judge Dorsey declined to ac- 
cept any plea today, putting off 
a decision on the matter. 

Singer, in a statement issued 
in Wew York, acknowledged 
that funds had heen “diverted| 
from the company in a disguised 
fashion for the purpose of mak- 
ing a political contribution”! 
but said no corporate officers 
or directors had been aware of 
it. Thé statement went on: 

“The United States. Attorney 
contends that the company is 
responsible for acts of a non- 


officer employe which were! 


not authorized bv management’ 


ahd which violated company 
policy. The company intends 
to resist this effort to impose 
vicarious criminal — liability 
upon it. It will plead not guilty 
and seek a prompt trial.” 

The indictment did not charge 
that top Singer executives were 
aware of the illegal campaign 
gift. United States Attorney 
George Beall told newsmen to- 
night that the indictment of the 
company was “important as an 
indicator that a company will 
not be insulated from prosecu- 
tion simply because allegedly 
guilty employes were below the 
top management level.” 

The grand jury charged that 
Mr. Jones, as the chairman in 
1972 of the Maryland Finance 
Committee to Re-elect the Pres- 
ident [Mr. Nixon], had “pro- 
cured” the “illegal $10,600 cor- 
porate contribution from Sing- 
er, through Mr..Long in the 


comer’ Silver Speen, Md., 
office, “the. wrongiul use 
of the fear of. financial and 


economic injury and under 
color of official right.” , 
The prosecutor’s office said | 
that Mr. Jonesjhad “instructed” | 
Mr. Fanseen to obtain the 
illegal contribution from Mr. 
Long by offering in return “‘ac- 
cess” and “favorable reception 
and consideration from the Re- 
publican Federal Adrministra- 
tion” in obtaining contracts, 
The Singer Company's sew- 
ing machine . business’ now 
‘represents. less than one-third 
of its variéd activities, which 
include defense electronics, air- 
craft instrumentation, . calcu- 
jators,” power tools, housing 
and aif-conditioners. ; 
The.counts against Mr. Jones 
were one each of extortion, 
conspiracy to defraud the 
United States, soliciting and re- 
ceiving an illegal corporate 
campaign contribution, and five 
others, alleging various viola- 
tions pf contribution reporting 
‘ 
provisjons of the law. \ 


The. Singer Company” was 
charged with conspiracy to de-| 
fraud the United States, vioia-; 
tions ,of statutes prohibiting! 
corporate campaign gifts and! 
gifts by Government contrac- 
tors, and of illegally concealing 
its contribution. ha | 

Accused in separate counts 
of approving and conveying tne 
illegal contribution was Mr.| 
Long, . now the president of; 
Singer’s Simulation Products| 
Division in Binghamton. } 

Mr. Fanseen and Mr. Steffey,! 
described in the indictment as) 
minor agents of Mr. Jones in, 
his 1972 fund-raising activities, | 
were charged only with mis-' 
demeanor violations of the Fed-, 
eral campaign finance law. Mr. 
Steffey was treasurer of the, 
1972 Maryland Finance Com- 
mittee to Re-elect the Presi- 
dent. 
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‘ By MICHAEL C, JENSEN 


ST. PAUL—Flanked by two 
sheriff's deputies, the assis- 
tant attorney general of Min- 
nesota strode unannounced 
into the headquarters of the 
giant Minnesota Mining and 
Manufacturing Company, 
hurried to the’ 14th floor, 
and handed a search warrant 
to Harry Heltzer, the compa- 
ny’s $400.000-a-year chair- 
man 

Minutes later the law offi- 
cers seized a set of bulging 
manila folders labeled “'Po- 
litical Contributions" which 


ontained explosive informa- 
jon on 3M’s half-million-dol- 


‘ar illegal slush fund. 

Richard Allyn, the legal 
officer who led the extraor- 
dinary raid in January, would 
later comment that it was 
just. like “searching some 
house for drugs.” 

But of course it wasn’t. 
Raids an corporations of any 
size are far from common- 
place. Furthermore, 3M was 
not just another company. 
It was one of the nation’s 
industrial behemoths, with 
about 80,000 employes and 
annual sales of nearly $3- 
billion. 

Over the vears, its Scotch- 
brand tape had hecome a 
household word. It enjoyed 
an exemplary reputation in 
Minnesota and its political 
clout was enhanced by the 
fact that it helped finance 
the campaigns of a number 
of the leading politicians in 
both Minnesota and the na- 
tion. 

The raid on 3M headquar- 
ters—which Mr. Heltzer later 
characterized as “high-hand- 
ed"—was the singie most 
dramatic event in a series 
of devastating blows to the 
company's reputation in re- 


cent montis. The evidence 
that ‘was unearthed by the 
wsistant attorney genera! 
and otger investigators has 
revealco’ that hundreds of 
thousands of dollars im cor- 
porate funds were “laun- 


dered” in Switzerland—rep- 
resented as '‘awyers’ fees 


and 


Up in Politics 


insurance premiums— 
then returned to a safe in 
the office of 3M’s chief finan- 
cial officer. 

The cash was doled out 
to scores of local, state and 
national pdliticians in blatant 
disregard by 3M |r the law. 

AS a result of the illegal 
contributions, 3M has been 
bombarded with lawsuits and 
Government actions — that 
have rocked the company 
and sent morale plummeting. 

The story of 3M’s fall from 
grace is a classic in the histo- 


suite has heen devastated, 
with virtually the entire top 
echelon wiped out. 

Mr: Heltzer, 3 M’s 63-year- 
old chief executive, resigned 
under fire jast month, after 
vowing for months that he 
would remain in his job. The 
company said he would con- 
tinue as board chairman until 
May 13 when his term ex- 
pired, but he has already 
given up his decision-making 
powers. 

Irwin R. Hansen, who is 
61, resigned last November 


The Scotch Tape Saga: 
Laundered Funds, Loss 
of Face, Heavy Fines 


ry of American business. It 
provides a-'case study of the 
techniques used by some cpr- 
porations to bypass the na- 
tion's campaign funding 
laws. It also reveals much 
about the climate in which 
otherwise honorable and suc- 
cessful businessmen know- 
ingly violate the law. 

An examination of hun- 
dreds of pages of legal doc- 
uments, testimony and -in+ 
ternal reports—much of it 
previously unpublished — as 
well as interviews in Wash- 
ington and St. Paul with 3M 
officials, law enforcement of- 
ficers and attorneys, provid- 
ed details on the complex 


affair. 
3M and a number of its 
top officers already have 


pleaded guilty to charges lev- 
eled by the state of Minneso- 
ta and the Watergate Special 
Prosecutor, and have settled 
cases initiated by the Securi- 
ties and Exchange Commis- 
sion and a 3M stockholder. 
A Federal tax case’ is still 
pending. 


The company’s executive 


from his position as chief 
financial officer. He still 
serves 3M as a “consultant” 
and maintains an office at 
the company, but he will 
not seek re-election to the 
board in May. 

Bert. S. Cross, who was 
chairman and chief executive 
of 3M from 1966 to 1970, 
and a board member thereaf- 
ter, wil] not seek re-election 
to the board where he serves 
as chairman of the finance 
committee. 

What. was it that precipi- 
tated the spate of legal ac- 
tions and the exodus from, 
3M's top ranks? 

A Federal grand jury In- 
dictment handed up late in 
January alleged that during 
the carly-and mid-nineteen- 
sixties Mr, Cross, then chair- 
man, and Mr. Hansen, the 
chief financial officer, fun- 
neled cash into 3M’s secret 
slush fund by withdrawing 
money. from a_ corporate 
bank account. 

The company money was 
transferred to a Swiss bank 
account, and the late Burgess 


How 3M Got Tangled 


F. Geib, then a partner of 

the accounting.firm of Has- 

kings & Sells, allegedly con- 
spired to cover up the trans- 
actions. 

The grand jury said Mr. 
Geib authorized the accep- 
tance of phony insurance 
premiums, and verified the 
amount of cash that was 
secretly. returned to the safe 
in Mr. Hansen's 3M office 
in St. Paul. 

Another method of building 
up the fund, the indictment 
said, was a series of spurious 
Paymenis to a Dr. L. Gut- 
Stein, a Swiss attomey, for 
legal services that were 
never rendered. Dr, Gutstein 
allegedly returned the cash 
to Mr. Hansen, and false 
bookkeeping entries again 
concealed the true purpose 
of the payments, 

To illustrate how the 
scheme worked, Government 
investigators traced one spe- 
cific series of transactions. 
It .allegedly took place in 
August, 1963, when Mr. Han- 
sen was said to have wired 
$115,800 of 3M funds to the 
company’s Swiss bank ac- 
count, which carried the 
number 782.900.01 M. The 
company claimed the $115,- 
800 as a deduction in its 
Federal income tax return 
for 1963, identifying it as 
an insurance expense. 

During 1964, according to 
the indictment, Mr. Hansen 
made six currency withdraw- 
als totaling $67,200 from 
the same Swiss account, 
Placing thé cash in the safe 
in his office. He also alleged- 
ly disbursed at least $33,800 
from the safe “for the pur- 
pose of making political con- 
tributions.” 

The grand jury _ also 
charged that in 1968 or 1969 
Mr. Hansen personally went 
to Switzerland and collected 
$50,000 in cash from Dr. 
Gutstein. 

The Securities and Ex- 
change Commission on Jan, 
30 said in filing civil charges 
against 3M that about $489.- 
000 in cash from the slush 
fund was ultimately contrib- 
uted to political campaigns, 


“in violation of, and circum- 
vention of Federal campaign 
laws which prohibit corpo- 
rate contributions.” 

Late last December, in a 
financial document filed with 
the S.E.C., 3M had admitted 
publicly the broad outlines 
of its wrongdoing. 


“Between 1963 and 1969,” . 


it said, “the principal sum 
of $634,000 was transferred 
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from corporate sources to’ 
the fund. . . . The last year 
in which corporate money 
was transferred to the fund 
was 1969; in 1973 the fund 
was dissolved, A balance of 
$167,500, which included the 
remainder in the fund and 
contribution refunds of $31,- 
500 was entered as income 
on the company books.” : 

The company also admitted 
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that it faced possible claims 
for additional Federal and 
state taxes, penalties and in- 
terest, which could amount 
to $li-million. The figure 
was subsequently revised: to 
§9-million. 

How was the money doled 
out? A report issued by the 
Minnesota attorney general 
said that Wilbur M. Bennett, 
3M’s director of civic affairs, 


“sercened the requests and 
sought the approval of the 
chairman of the board. 

“If the chairman approved 
of the contribution, [Mr.] 
Bennett took the request to 
{Mr.] Hansen, who was the 
custodian of the fund. [Mr.] 
Hansen gave [Mr.) Bennett 
cash from a safe in his office. 


Continucd on page 16 


Continued from page 1 


[Mr.] Bennett disbursed the 
money to the political candi- 
dates and committees.” 

In some instances, Mr. 
Bennett alicgedly obtained a 
personal check from a 3M 
executive, forwarded = that 
check to a political candidate 
Or committee, then gave the 
executive cash from the slush 
fund to cover the amount 


| of the personal check. 


One of the executives who 
was said to have been reim- 
bursed by Mr. Bennett was 
3M chairman Harry Heltzer. 
According to an internal mem- 
orandum from the Minne- 


| sota attorney general’s of- 


fice, Mr. Heltzer admitted 
to the state’s legal authori- 
ties that he sometimes partic- 
ipated in such exchanges. 

Mr. Heltzer reportedly told 
the investigators that he was 
under the impression at first 
that the money in the slush 
fund was from “private sour- 
ces,” but later began to 
suspect that it was not. * 

“He candidly admitted that 
he had some suspicions be- 
forehand, but he did not 
pursue them, because he was 
afraid of what he might find 
out,” the memorandum said. 

Mr. Heltzer said last week 
in an interview that he re- 
gretted what he called both 
an “error” an‘ « “mistake 
in judgment.” 

“Tt should have been a lot 
smarter than I was,” he said. 
“The minute I wag first ex- 
posed to tha fact that the 


thing [political fund] was 
there, I should have done 
something about it, By just 
not asking the proper qies 
tions at the time, I kind 
of fel! into what seemed to 
be the practice of the times.” 

Acccrding to Mr. Allyn, 
assistant to Minnesota's at- 
torney general Warren Span- 
naus, much of the evidence 
relatirg to the secret slush 
fund was obtained during 


the January raid on 3M head- 


quarters 

“We found the big thing 
we were looking for,” he 
said in an interview, “and 
that was the pages from a 
big ledger book kept by [Mr.] 


Bennett that had every con- 


tribution made from ‘63 on.” 
The ledger also 
entries for some of the laun- 
dered money that was 
handled by Mr. Hansen, Mr. 
Allvn said. 

The first illegal 3M contri- 
bution to surface was a $30,- 
000 filt to former President 
Nixon's re-election campaign 
in 1972. That gift was col- 
lected personally by Maurice 
H. Stans, former Secretary 
of Commerce under President 
Nixon, who was serving in 
1972 as chairman ef the Fi- 
narce Committee to Re-Elect 
the President. 

Mr. Stans accepted 3M’s 
invitation to fly to Minnesota 
in a 3M plane, and to stay 
at the Javish 3M -suite in 
the St. Paul Hilton. 

In a “Dear Harry” letter 
to Mr. Heltzer before the 
visit, Mr. Stans said “we 
will take advantage of the 
transportation plans that you 
outline in your letter.” He 
added that he and his wife 
Kathleen would “also enjoy 
the suite at the Hilton where 
I remember staying two 
years ago.” 

Although the contribution 
to the Nixon campaign was 
the most dramatic of the 
3M _ gifts, the decade-long 
pattern crossed party lines. 

According to 3M'’s files, 
most of the contributions 
were for a few hundred dol 
lars, but an occasional giit 
of $10,000 to $15,000 was 
offered to organizations such 
as the Minnesota Republican 
Party $100-a-plate Dinner 
Committee or the state’s Re- 
publican Finance Committee. 

Democrats, including Rep- 
resentative Wilbur Mills of 
Arkansas and Senator Hubert 
Humphrey of Minnesota also 
received donations, and. in 
1971, $3,000 was: given to 
the Democratic Congression- 
al Incumbents Dinner. 

“ Atthndgh any account ‘of 
3M's illegal behavior over 
a 10-year period properly fo- 
cuses on the establishment 
and disbursement of the 
slush fund cash, a fascinating 
sidelight is the manner in 


which the company respond-: 


ed to the situation once the 
existence of the fund became 
known. 

An inside loo!x at the com- 
pany’s response. was provid- 
ed by Joseph W. Barr, an 
executive who shuttled back 
and forth between the Gov- 
ernment and private sector. 

Last July, even as he was 
scrambling to keep he be- 
leaguered Franklin wational 
Bank afloat until a buyer 
could be found, Mr. Barr 
was making a sworn state- 
ment to Alan B. Morrison, 
a Washington attorney asso- 
ciated with Ralph Nader, the 
consumer activist. 

Mr. Morrison represented 
Judith Bonderman, a 3M 
stockholder who was suing 


contained - 


to force reimbursement of 
“the illegal Contributions to 
the company, 

Mr, Barr had been a mem- 
ber of 3M’s board of direc- 
tors since 1970 and after 
the campaign funding scan- 
da! exploded he was named 
chairman of an internal sub- 
committee of the 3M board 
to investigate and recom- 
mend: a course of ‘action. 

The other members of the 
subcommittee were Peter G 
Peterson, chairman of the 
investment banking firm of 
Lehman Brothers, who held 
several high positions in the 
Nixon Administration; James 
Binger, a former chairman 
of Honeywell, Inc., and hus- 
band of the daughter of Wil- 
liam L. McKnight. a former 
3M chairman, and John G. 
Ordway Jr. a trustee of the 
Ordway Trust, which held 
millions of shares of .3M 
stock. 

The subcommittee met 
twice and heard reports by 
3M’s attorney Leonard 
Keyes. According to Mr. 
Barr, there was never a ques- 
tion of whether the company 
had broken the law. Clearly 
it had. 

The debate centered on 
whether the top echelon of 
the company should be asked 
to reimburse 3M for the ille- 
gal contributions, and the 
likelihood that they would 
feel they had to resign under 
those circumstances. 

The posture that Mr. Barr 
struck in his sworn testimo- 
ny was that the company 
might fall apart if the sub- 
committee forced the resig- 
nation of Mr. Heltzer, Mr. 
Hansen and Mr. Cress. 

He said that Raymond H. 
Herzog, 3M’s president, was 
asked whether hé could hold 
the company together. 

“His answet was he did 
not think that he could, or 
he could do it only with 
great difficulty —- but that 
certainly the best interests 
of shareholders and employes 
would be drastically affected 
by such action, in his opin- 
ion,” Mr. Barr said. 

According to Mr. Barr’s 
testimany, Mr. Peterson ar- 
gued for stronger action than 
the rest of the subcommittee, 
Mr. Barr said Mr. Peterson 
suggested at one point that 
the officials involved in the 
illegal contributions’ should 
repay the: company for the 
amounts involved. 

It was concluded, however, 
that such a request would 
be denied by the individuals, 
because they would in effect 
he admitting guilt, and then 
opening themselves up to pri- 
vate litigation. 


149. 


Ms. Barr said that h 
-Teled hedolmen sMierhelp 
in the investigetion 

“When you're an ou!sic 
director of a company as 
big as 3M, you try to get 
your arms around ft, .but 
you have to depend very 
heavily on the judgment of 
the inside directors and offi- 
cers,” he said. The most per- 
Suasive argument, Mr. Barr 
said, was the advice of high 
company Officers that they 
could not survive the exodus 
of three principal officials. 

““Mavbe they were wrong,” 
he said,“‘and maybe we were 
wrong.” 

At the end of its investiga- 
+tion, the subcommittee of- 
fered a resolution at 3M’s 
February, 1974, board mett- 
ing, which, in effect, de- 
plored what had happened 
but recommended that no 


. action he taken by the com- 


-pany against the officers in- 
volved. 

Only Mr. Peterson voted 
against the resolutior. and 
against a companio; resolu- 
tion to sharply limit the com- 

any’s public disclosure of 
illegal campaign <ontrib.- 
tions. 

Mr. Peterson declined to 
give the reason for his vores, 
except to say that his views 
were confirmed by his coun- 
sel, but he provided < written 
statement which confirmed 
that he “did not see eye 
to eye” with his fellow direc- 
tors. F 
Today, of course, Mr. Her= 
zog, as chief executive, hopes 
to put the campaign financ- 
ing scandal behind him, just 
as the Republicans in Wash- 
ington are trying to put 
Watergate behind them. But 
the stream of lawsuits and 
overnment actions has 
created a steady outpouring 
of adverse publicity. They 
have included: 

Criminal charges by the 


State of Minnesota that 3M 
made a number of illegal 
political contributions with 
the cash coming from a cer- 
porate slush fund containing 
nearly $635,000, 3M pleaded 
guilty and was fined $5.900. 
Mr. Hansen, its chief finan- 
cial officer, pleaded guilty 
and was fined $3,000. 

GCriminal charges by the 
Watergate Special Prosecutor 
that 3M and Mr. Heltzer, 
its chairman, made an illegal 
centribution of $30,000 to 
former President Nixon's 
1972 re-election campaign. 
Both pleaded guilty. 3M was 
fined $3,000 and Mr. Heltzer, 
$500. 


. laws, 


‘Bonderman, 
holder who sought reilmburse- 
ment by 3M Officials of com- 
pany funds illegally ;donated 
to politicians. Five ‘key 3M 
. figures agreed, subject to ap- 
proval by a Federal ¥j 
to settle the suit by paving 
the company $475,000. They 
were Mr. Heltzer,.Mr. Han- 
sen, Mr. Cross, Mr. Bennett 
and William Mc 
largest settlement— 
—wWas made by former chair- 
man McKnight, although he 
was not named in ‘tye suit. 
The other men “don’t have 
the same kind of money I 
have, so I agreed t9 assume 
$300,000 of the setilement,” 
Mr. McKnight explained in 
aninterview. .. 9 


tivity, Mr. 
had been sharply ‘curtailed, 
“As you can well imagine,” 
he said in ah interview, “ev- 
erything is sort of in limbo. 
Requests still come.in and 
I review them, but 
ties in this area have gone 
down to practically nothing.” 
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T“GCivil éharges by the Se- 


curities and Exchange Com- - 
mission that 3M, ¥ir, Heltzer, 
Mr. Hansen. and Mr. Cross 
violated Federal securities 
partly, by disguising 
illegal political contributions 
as bona fide, business ex- 
penses. 3M afd its officials 
consented ta the S.E.C. ac- 
tion, in effect pleading nolo 
contendere, They algo agreed 
to appoint aN ovtside agent 


to examine 3M’s boaks. |; 


GIndictment by @ Federal 


grand jury of 3M, Mr. Hansen’ 
end Mr. 
income tax. chargas arising 
from the illegal fund. If con- 
victed, Mr. Hansen could face 
an il-year jail sentence and 
fines ‘totaling $20,000, and 
Mr. Cross could face a 5- 
year sentence end $10,000 
in fines, 
LR.S, Both men have pleaded 
not guilty. ‘ : 


Cross on Federal 


according to the 


GA civil lawsuit: by Judith 
the 3M_ siock- 


udge, 


ight. The 
00.000 


As for current palitical ac- 
Bennett , said it 


T activi- 


3M officials point: proud!y 


to the long and sfccessful 
past of the company, which 
was founded in 1902. 3M 
initially 
manufacturing 
and other abrasives. ; 


concentrated on 
sandpaper 


In the late nineteen-twen- 


ties, Scotch tape was devel- 
coped and along with reflec- 
tive roadside signs became 
an important product, as did 
« Magnetic recording tape, of- 
fice copiers and a ‘host ‘of 
other consumer and 
trial products. 3M currently 
manufactures 
products, with tape and al- 
lied products accounting for 
only about 16. pgs cent of 
its sales. rn 9 


indus- 


thousands of 


“The conipany. has ‘a “png. 
history of paternalistin opera-' 
tions, including ~* pleasant 


working onditions, commu- 


-nity involvement, and such 


amenities as a country, club 
for its employes. ‘ 

The mining part of- the 3M 
name is an anachronism. The 
company was founded to 
rnine a vein of corundum, a- 
‘mineral 3M hoped te use in 
sandpaper. The deposit on 
Minnesota’s North. Shore 
proved to be useless, “haw- 
ever, and today 3M has no 
mining opcrations. Ce! 

The company’s perform- 
ance currently is’’ under 
close scrutiny by the’ finan- 
cial community. Sales and 
profits have slipped in recent 
months, In.the fourth quarter 
of last year, 3M’s net egrn- 
ings dropped nearly .{8 ‘per 
cent to 56 cents_a@ share, 
from 68 cents a year earlier, 

The company’s stock hag, 
slipped from 
tHan $91 in 1973 and $80 
last year to its current price 
of about $56. The company 
earned $2.66 -a share last 
year, up from $2.62 a share 
in 1873, but many enalysts 
believe it will earn 15 or 
20 cents a. share tess this 
year. . P 

Despite the muted financial 


outlook, 3M’s new manages, 


‘ment seems deterrhined to 
rise above the mistakes of 
the old. Less than a.wee 


“ago the company announced ' 


-named. 


that it was replacing Haskins 
& Sells, whose forme? part- 
ner was implicated in the 
coverup of the Swiss laun- 
dering opération. A replace. 
meht has: not yet. been 


“We did the last bit of 
putting the [campaign fund- 


ing], thing behind us with” 


our. 3ction on the auditors,’. 
Mr.’ Herzog saig in an inter« 
view. “As far as ‘I’m con- 


cerned that ends the political. 
part. The peopie who -werg. 


involved in it are now gone. 
We have done our surgery 


and it’s been’ pretty brutal, 


but it’s done.” 

Meanwhile, as Mr.‘ Herzog 
told THe Minneapolis Tribune, 
“You can’t run down all the 
good things this company 


has done over 50 yearg be- 


cause of one mistake. Alf 
of a sudden, 80,000 people 
don’t become louses,' fates 


a high of more ° 


They Authorized’ It“ ¥ 


5 In ‘Char 


Bert S. Cross 
Former chairman, 


ge Now~ 


>, 


ra 
or. 


a 
Raymond H. Herzog 


_ President, chief executive 


o + 
ae ee 


Paid $300,000 in 


«ke 


A Settlement 


e 


> ; 
Wiliam L. McKnight ~ > 
Former chairman | 


Irwin R. Hansen ; 
Former Financial Head Offiter 


Disbursed It 


‘Wilbur M. Bennett 
Civie affairs director 
Ne SN Ree a 
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A Suicide Note 
Accuses C.A.B. 
Chairman 


‘When William Gingery; chief of the 
bureau of enforcement of the' Civil 
Aeronautics Board, shot higiself last 
month, hs left an unusual legacy. His 
suicide note was 10 pages long, and it 
made serious accusations against Ri.1- 
ard J. O'Melia, the acting chairmen of 
the C.AB. “ * ® 

Mr. O’Melia preceded Mr. Gingery 
in the enforcement job. The suicide 
note reportedly said thet when he 
served in that capacity, Mr. O’Mella, 
in October, 1973, ended pending inves- 
tigations into several domestic airlines. 
The closed inquiries concerned illegal 
contributions to. former * President 
Nixon's 1972 campaign. A month later, 
Mr. Nixon named Mr. O’Melia a mem- 
ber of the C.A.B. and its acting chair - 
man. . ‘3 
Mr. O’Melia has denied the charges, 
but lest week a Senate investigator 
and a Federal law enforcement offi- 
cial gave statements to ‘the press in 
Washington supporting the allegations 
in Mr. Gingery’s letter. : 

-Jt is not known if the airlines in- 
vdlved are those that have since ac- 
knowledged illegal ‘contributions, ad- 
missiong made during the Watergate 
investigations, or concern sull undis- 
closed cases. , 

That may become clear during hear- 
ings being conducted. by, the Senate 
Subcommittee on Administrative Prac- 
time and Procedure. Mr. Gingery killed 
himself two days before he was sched- 
uled to appear before the subcommit- 
tee, but sent it a copy of his suicide 
note. ‘ 7 


{he Honorable Orrin G. Judd } 
United States District yurt 
Eastern District of New York 
& 225 Cadman P] i East 
Brooklyn, New York 11201 
Re ohn FF, Castelicée. vi 1 W. A. 
75-C-157 
My dear idve Jud 
BETTE IS a CO}; if material recel from Chambers of 
idge Conne terda bout the Sperry case which w 
referred t in the meeting in ( rs on Februat fie 
1 am told that the order referred to a ing of Dece 
20 did not exist and that acti wus taken March § 
List of iterials is incomplete. t its tl ollow 
Pd tems: 
EL. Affidavit of Harold |] Warner, of.) ni Osition 
to Plaintiff's Motion for Correction of Order of 
RPT EE - . 74 
Vecember 10, 19 eae U//4. 
ae Affidavit of John A. Huston in Opposition to 
Plaintiff's Motion for Correction of Order o 
Dece e7' 20,. TOA, 227 30774. 
I understand from intormal conversation that the liste 
; tems mi lot have been considered in decision. I f cet 
think it unfortunate, for the show intransigence of Warne 
in insisting that Sper. iad only Vice presidents where i 
actually had 50, a matter which should have been controllin 
yn the issue of diversity. I hope to see Judge Conner's 
; order tomorrow and may then comment on the omission. 
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ATTACHMENT 1 TO AFOREGOING LETTER DATED 3/12/75 


flo 


UNITED STATES COURTHOUSE 
New YorRK 10007 


New YorK, 


WILLIAM C CONNER 


Unireo GSrAtes District JvOGE 


March 10, 1975 


John F. Costelloe, Esq. 
216 Little Neck Road 
Centerport, New York 11721 ° 


Re: John F. Costelloe v. Sperrv 
Rand Corporation and 
Stannard Dunn 
74 Civ. 2244 


Dear Mr. Costelloe: 


Pursuant to Judge Conner's crder dated 
March 5, 1975, enclosed please find a Schedule 
ts of the file in the above matter, 
Judge Conner dated July 1, 1974. 


Sincerely, 


David Aronson, Law Clerk to 
William C. Conner 
DA: 1t 


Enclosure 


Ces Chadbourne, Parke, 


Whiteside & Wolff, Esqs. 


LL AMEE ON MM OM the ee el rer ee ee ee Were Oat am, 
IS ¥. 
UNITED STATES COURTHOUSE 


New Yorn, New YorK 10007 


WILLIAM C. CONNER 


UNITEO STATES District JuocE 


JOHN F. COSTELLOE v. 
SPERRY RAND CORPORATION 


ee and STANNARD DUNN 
74 Civ. 2244 


SCHEDULE OF CONTENTS 
_OF SEALED FILE _ 
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Description ‘ 


Complaint filed 

Proof of service filed 

Affidavit of Stannard Dunn in support 
of motion for injunction and order 
dismissing complaint and request that 
the file be sealed 

June 13 Affidavit of John A. Huston in support 

of moticn for order dismissing th 

£ 


complaint and request that the fi 


“4 
5 
0) 

re UI UD 


Ww 


e 
le 
ie he sealed 
June 13 Defendants’ memorandum in support of 
motion to dismiss complaint 
Undated Notice of motion by defendants for 
(1) an injunction (2) to dismiss 
complaint (3) to seal file | 
Memorandum in opposition to motions 
for permanent injunctions, etc., 
against Costelloe, for defendants 
Sperry & Dunn & their lawyers, Chadbourne 
Parke Whiteside & Wolff & Clients 
American Brands, Anaconda, Calouste 
Gulbenkian Foundation of Lisbon, Portugal, 
& Transworld Airlines, & each & every 
client of Chadbourne -+ all times com- 
mencing March i, 1956, named or not, as 
to any & all grievances stated & unstated, 
and attached affidavits 
July 1 Order sealing file 
July 12 Plaintiff's motion for temporary re- 
straining order 
Undated Bond executed by Gertrude Frances 
Costelloe (amount not filled in) 
ad July 14 Letter from Costelloe to Pamela Ostrager, 
law clerk 
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Schedule of Contents Costelloe v. Sperry Rand 
ot Sealed File -2- Corporation, et ano. 
74 Civ. 2244 


Year 
1974 Date Description 
July 23 Memorandum and order granting defendants' 
motion to dismiss the complaint 
August 2 Sperry proxy statements - Exhibit C-2 


to memorandum in support of motion for 
reargument 


August 2 Memorandum in support of motion for 
reargument 
August 2 Plaintiff's motion for reargument 
Agusut 9 Defendants' memorandum in opposition to 
plaintiff's motion for reargument Ms 
August 12 Supplemental memorandum in support of 


motion tor reargument and in opposition 
to defendants' memorandum 


August 14 Letter from Costelloe to Pamela Ostrager, 
law clerk 

August 21 Letter from Costelloe to Judge Conner 

August 21 Communication from Costelloe to Chadbourne, 


Park, Whiteside & Wolff 


October 2 Letter from Costelloe to Judge Conner 

October 11 Memorandum and order denying plaintiff's 
motion to reargue without prejudice to 
its renewal 

October 16 Plaintiff's request for extension of 
time under Rule 6(b) 

October Supplemental affidavit of Stannard Dunn 


> W 


2 
October 2¢ Defendants' letter to Judge Conner 


November 21 Affidavit of Costelloe 

November 21 Plaintiff's attachment P to affidavit 

November 21 Memorandum accompanying affidavit of 
expected proof of diversity of citizen- 
ship between plaintiff and defendant Sperry 

November 21 Attachments A-E to plaintiff's affidavit 

November 27 Defendants' memorandum in opposition to 
plaintiff's memorandum accompanying affi- 
davit of expected proof of diversity of 
citizenship between plaintiff and 
defendant Sperry 

December 10 Memorandum and order denying plaintiff's 
renewed motion to reargue 

December 10 Supplemental affidavit of plaintiff 

December 10 Memorandum in support, submitted by 
plaintiff 

December 10 Letter from Judge Ccnner to parties 


advising of revisei memorandum of 
December 10, 1974 and sending copies 


Schedule of Contents Costelloe v. Sperry Rand 


of Sealed File -3- Corporation, et ano. 
74 Civ. 22744 
Year 
1974 Date Description 
December 20 Memorandum in support of motions under 


FRCP 60(b) for correction inadvertence 
induced by misrepresentations of advocat: 
Warner; and under FRCP 50(e),of nlaintif 


r 
; 
+ 


December 20 Plaintiff's notice of motion purs GS te 
Rule 65(b) and 59(e; 
December 20 Order denying motion dated December 20, 


974 with respect to items 1-6 and 
granting it with respect to item 7 
1975 January 3 Costelloe affidavit in response t 
affidavit dated 12/20/74 
January 9 Plaintiff's letter to Lucy Torre, >cretary 


January 14 Plaintiff's affidavit in support of motion 
Jannary 20 Plaintiff's letter to Judge Conner wit 


+ 
accompanying attachments 
January 31 Plaintiff's letter to Judge 
accompanying attachment 


Jumbo-Jet Jitters 

Story of DCI0 Defects 
gises Serious Doubts 

About Safety Policies 


The Hazard of ( “+ Door 
Was Known Before Crash, 
Emerging Details Show 


‘extremely Remote’ Danget 


By Roy J. HaRets JR 


' Re te H War ST r R 


Crowded with 346 passengers and crew 
members, the Turkish Airlines DC10 rose 
smoothly from Orly Airport in Paris, bound 


for London. Terror came st 12,000 feet 


The do » the bulk-cargo compartment 
at the bottom section of the fuselage 
wasn't properly latched. As the aircraft 


pressurized during climb and the atmos 
pheric pressure ou 


w, under mounting strain. Suddenly it 
ff the cra! 
Imediatel; <nlosive decompression 


occurred. As the air in the cargo hold be- 
neath the passenger section rushed out, the 
floor between the two sreas was sucked and 
pushed downward. it buckled toward the 
rear Of the cabir, ccilapsing toward the 
open hatch. Six passengers, still strapped in 
their seats, were blown out while dusi, de- 
vris and loose articles rushed through the 
passenger section in a roaring how! of wind 


side decreased, the door 


in the cockpit, the captain grappled with 
th nirols but 1. was no use. The 
ing floor had cut or 


sUaps- 


‘ouled control lines run- 


ning beneath it, and the huge trijet nosed 
Rt over and fell into a wood outside Paris 
There were ne survivors of the worst crash 


in the history of cc rercial aviation 
Investigation am!) Lawsuits 
Thie disaster, which occurre 
today. s} 
tions and a fusi 
tives of at leust 200 of the victims aga 


ed tt congressit 


ade of lawsui 


the builder, McDonnell Douglas Corp.; the 
subcontractor that built the fuselage and 
doors, General Dynamics Corp.; the opera- 


tor, Turkish Airlines. and the U.S. govern- 
ment’s safety w hdog, the Federal Avia- 


tion Administration. The potential liability 


of the defendants runs well inte hundreds of 
is of dollars 
Ww could the disaster have hippened, 


jgiven all the supposed safeguards governing 
the design and testing of commercial air)in- 
ers? 

The his‘ory of the cargo-door develop- 
ment offers a fev" ciucs. It is an incomplete 


history: feder ludge Peirson Hall in Los 

Angeles, who is handling combined 

rast sults, has seal’ all pretrial deposi- 
$3 am! records thet Lear on tk we. In 

response, the FAA } pul under wraps 
n pul ‘a 1 wing t 


Ve k 
wf the DClv 


ATTACHMENT 2 TO AFOREGO!NG 


Wall 


street Journal, 3/3, 


Hut recently released docurnients and uv 
imony from the congressional investiga 
ions, together witn interviews and records 

ther sources, lead to an ines apa 
mclusion-—that numerous indications 
possibic defects in the coor-locking 1 ha 
msm came to light long before the Orly 
tragedy. Yet through bumbiing, delay and 
errors in judgment potential hazard to 
millions of passengers was allowed to con 
tinue. What is even more alarming, thé 
story of the DC10 door casts doubt on the 
reliability of the whole regulatory process in 
which manufacturers, the FAA and airlines 
are supposed to work for maximum aircraft 
safety. 

Failure During a Test 

The story begins in May 1969, two years 
before the DCi0 was certified for use. Engi 
neers at the Convair unit of General Dy 
namics, respousible for engineering and 
construction of the fuselage and doors, drew 
ip a ‘failure mode and effect analysis" pre 
dicting what would happen if a cargo door 
failed fn flight. The analysis, sent to Mc 
Donneli Dougl.s in August 1969, concluded 
tha: the ‘door will fully open, resulting in a 
sudden decompression and possibly struc- 

iral failure of the floor'’—precisely what 
happened over Orly almost five years later 

In May 1970, McDonnell Douglas it elf 
got confirmation of the analysis while mak 
ing a pressurization test of a fus“lage on the 
ground—a cargo door blew open and the 
floor partially collapsed. The company 
quickly moved to foresta]! the danger of ex- 
plosive decompression. 

The doors at that time were closed and 
latched by electric motors. After closure, 
g-~und personnel ould turn a handle en- 
&’.ng a row of k . pins; this provided ad- 
ditional locking and also served as an indi- 
cator that the hatch was truly shut, for the 
lock pins weren't supposed to engage unless 
it was 

Alerted by the blowout during the ground 
test, McDonnetl Douglas ordered that a 
small vent door be built into each cargo 
hatch. This vent door was to be losed by 
the same handle that moved the lock pins 
If the lock pins failed to engage—indicating 
the main door wasn't firmly shut-—the vent 
door would remain open and the plane 
couldn't be pressurized. Thus, the worst that 
could happen, the company thought, war 
that a plane with a faulty door closure 
would have to return to the airport. 

A Chance in a Billion 

With this change incorporated, the DCi0 
was presented for FAA certification 1s a 
safe aircraft. One of the FAA-certification 
requirements is that key systems and parts 
have backups to take over if the primary 
ones fail. An exception can be granted if the 
manufacturer demonstrates a system to be 
so reliable that the possibility of failure is 
“extremely remote’’—defined by the FAA 
ind manufacturers alike as ‘‘one chance in 
1 billion.”’ 

Because controls run the length of the 
DC10 passenger floor, the FAA fail-safe 
standard indicated that the floor had to 
have sufficient venting built into it to pre- 
vent collapse if the cargo hold below sud- 
denly decompressed. But the venting that 
actually existed wasn't nearly enough to 
handle the decompression that would occur 
if a cargo door blew off completely. So, the 


$7 


FAA accepted instead the thesis that a door 
failure itself was ‘+xtremely remote.’ 

In a report prepared after the Orly crash 
to assess the FAA's role in certifying the 
DC10, Oscar Bakke, then FAA associate ad 
munistrator for aviation safety and now a 
transportation consultant for ' ewark, NJ 
criticized his own agency's .ecision. The 
FAA, Mr. Bakke implied, relied too heavily 
on the idea that the vent door couldn't be 
closed if the main door wasn't truly closed 
first. It was thought, the report said. “that 
the vent door and handle would, by virtue of 
direct mechanica] linkage, stay open if the 
corresponding (cargo) door was not fully 
latched, thus providing a ‘isual means of 
cetermining (cargo) door-latch security 
(One FAA regulation requires ‘direct visua 
inspection” of locking mechanisms, but in 
the certified DCIO there was no way ac 
tually to observe the latches or lock pins } 

Certifying agents did try to force the 
vent door shut while the main haich was 
closed, and couldn't do it. They concluded 
that “it was not within the expected 
strength of ground-service personne! to force 
the vent-door handle closed when the door- 
letch safety pins were blocked from proper 
p acement by unsecured latches 

The FAA asked tr and got from Me 
Donne!l! Douglas fault analyses and other 
safetytest results on 32 key DC10 systems 
But it never asked for this material on 
the cargo-door locking mechanisms 

The DC10 was certified by the FAA in 
July 1971 and began to take its place in 
world air fleets. Then, in June 1972. a 
ramp-service agent in Detroit had trouble 
closing the vent door on an American Air 
lines DC10. He did wha: the FAA agents 
couldn't do: forced it shut with his knee. A 
mechanic cleared the plane, and it took off 
At just below 12,000 feet, over Windsor. On- 
tario, the door blew and part of the pas- 
senger floor collapsed toward the open 
hatch, badly fouling the contrels. The coc# 
pit crew retained enough control to land 
safely back in Detroit with only 11 minor 
injuries among the 67 passengers and crew, 
most of which occurred during the evacua- 
tion of the plane after landing 


From ADs to SBs 

Alarmed, the FAA's western regiona! 
headquarters began preparing two “‘airwor- 
thiness directives,”’ or ADs, for the DC10 
They would have required two changes de- 
signed by McDonnell Douglas—installatian 
of a small viewing window so that ground 
personnel could actually see whether the 
lock pins were engaged, and the addition of 
new parts to the mechanism so that the vent 
door couldn't be forced closed 


Manufacturers don't like ADs. They are 
legaily enforceable orders and they ore pub- 
lic, being printed in the Federal Kegister 
And McDonnell Dougias didn’t get any ADs 
this time. Instead, John H. Shaffer, then 
FAA administrator, reached what has been 
called in both congressional hearings “a 
gentlemen's agreement’’ with an executive 
of Douglas Aircr:, the McDonnell Douglas 
unit that built the plane. Mr. Shaffer said 
that the change needed on the door’s lock 
was so basic ("a piece of aluminum 
about the size of two silver dollars’) that it 
could be made quickly and easily by “‘ser- 
vice bulletins,” or 8Bs. These aren't legally 
enforceable orders and they aren't public. 


SBs are issued by the manufacturer to 
airline customers. In June 1972 McDonnell 
Douglas informed its DC10 owners of the 
view-window change in an “alert'’ SB. a no- 
tice on blue paper that is usually reserve: 
for important safety-related items. But the 
change dealing with the lock parts was }s- 
sued in July as a standard $B wi 
paper saying that compuance was * alate 
mended’'—the same kind of treatment Uial 
revisions on such items as curtain rods and 
toilet seats would get. Some planes weren't 

nodified under this notice for ne a 

ear; one wasn't modified until after the 
Paris crash almost two years later. 

egate Memo 
ie Douglas suys it made the de- 
cision to issue a standard SB for the door; 
mechanism change because (ie ‘urgency 

. was not as great’’ as for the window in-| 
stallation, which made it possible to confirm 
visually that the lock was closcd.) 

While all this was going o%, 2°. Daniel 
Applegate, now an engineering director in 
San Diego for the Convair unit of General 
Dynamics, pondered problems of ihe door 
that his company was building. In a memo- 
randum dated June 27, 1972, less than three 
weeks after the Windsor incident, he called 
the vent-door change ‘‘a Band-Aid fix'’ and 
said McDonnell Douglas had conducted ‘‘a 
progressive degradation of the fundamental 
safety of the cargo-door latch system... . 

The Applegate memorandum said that 


what should have been done instead was to 
strengthen the floor and to install blowout 
punels in it to guard against collapse. After 

he floor collapse during the 1970 fuselage 
@: he wrote, Convair and Douglas dis- 

ussed installing such panels but Douglas's 
‘unilateral decision to add vent doors on 
the cargo hatches instead ‘‘failed to correct 


the inherent DC10 catastrophic failure 
mode"’ in the floor. He added that Douglas 
should be persuaded to make the floor 


changes before the FAA ordered the DC10 
grounded 

Mr. Appleg..e also wrote: “It seems to 
me inevitusle that, in the 20 years ahead of 
us, DC10 cargo docrs will come open and 
cargo compartments will experience decom- 
pression for other reasons and I expect this 
to usually result in loss of the airplane." 
The floor changes would be costly, he noted, 
but ‘‘may well be less expensive than the 
cost of damages resiting from the loss of 
one plane-load of people."’ 

There are puzzling aspects to wauiat 
seems a deadly accurate prophecy. For one 
thing, the memo isn't addre: sed to anyone. 
Mr. Applegate says that ae wrote it on his 
own, without request, ‘just to express my 
own thoughts over a period of years.'’ He 
fays that some others saw it, but he doesn't 
remember who. Genera! Dynamics declines 
to discuss the memo or any other aspect of 
the C10 case, noting that it is a party to lit- 
igation. 

John Brizendine, president of Douglas 

ircraft and director of the DC10 program, 
says flatly that the Applegate memo was 
never sent to his company nor were its con- 
tents discussed between the two companies. 
As for the implication that McDonnell Doug- 
las cut corners to save money, he declares: 
“I would guesi ha! we have probably spent 
about $200 mies improving the product 
(the whole DC)0), .,oney we were not re- 
quired to spend. To accuse us of cutting cor- 
ner on safety just to save a few bucks—no 
war 


Safety Recommendations 

(The Applegate memo also contends that 
changes to the locking mechanism made 
when the vent door was added were de- 
signed almost entirely by Douglas, with 
‘-onvair supplying only a single adviser-en- 

er. Mr. Brizendine says that his com- 
7 provided only a ‘‘conceptual” design 

' that Convair iid the final one.) 

Yn early Tuly 1972 the National Transpor- 
tation Ssiety Soard, a government agency 
charged wi‘ investigating civil-aviation ac- 
cidents, made two ircommendations stem- 


ming from its inv»stigation, then in prog-| 


ress, of the Windsor incident. It said that 
the FAA should require a foolproof cargo- 
door locking mechan'sm—and additional 
venting in the passer cer floor to prevent 
collapse from decompression in the cergo 
hoid. 

NTSB has no power ‘o order FAA to do 
anything, and Adminis‘rator Shaffer kiseed 
off the NTSB recommeadation with a letter 
that read in part: ‘‘while a preliminary in- 
vestigation incicates (at it may not be fea- 
sible to provide complete venting .. . your 
recom: in.ions will be considered with 
respeci further action taken.”’ To this 
day, the FAA has never ordered more floor 
venting; McDonnell Douglas has voluntarily 
announced that it will add more venting on 


ui 


, new planes delivered later this year. The 


old ones have the same floor. 

(The floors can be affected by occur- 
rences other than cargo doors blowing off. 
This question of aircraft-floor design, which 
also applies to the Boeing 747 and the Lock- 
heed L011, is sti!l under study by the air- 
craft-manufacturing industry.) 


| Unmodified Doors 


Thus, the crucial safety questions raised 
by the Windsor incident were answered only 
by the McDonnell Douglas service bulletins. 
But the FAA obviously was anxicus. Numer- 
ous letters were exchanged between the 
agency and the manufacturer over the next 
couple of years. One in February 1974, just 
weeks before Turkish Airlines flight 905 met 
disaster, asked the “company for “your 
views on explosive decompression effects" 
and sought an analysis—‘‘as would be re- 
quired of new aircraft’ — proving that car- 
go-door blowout was extremely imp*bable. 
The company replied that questions raised 
in the FAA letter needed ‘much clarifica- 
tion,’’ pleaded that the company didn’t have 
the available manpower to turn out such a 
report and declared that it wasn’t ‘in a po- 
sition to accept this burden alone.” Mc- 
Donr I! Douglas suggested that the FAA it- 
self fund the study because, it contended, the 
results also would apply to the jumbo jets 
made by other companies. 

Meanwhile, passengers were book: ig 
Seats aboard flight 905. But ai that point no 
one realized that the aircraft making thet 
flight hadn't been fully modified under the 


te baa tS n 4 on ea 


| Following the crash of flight 905, the 
FAA issued ADs on the alterations to the 
door, and all DC10s have been checked for 
them. Mr. Brizendine has insisted that in 
any case the door on the Turkish Airlines 
plane was “‘absolutely safe had it been oper- 
ated, closed and latched correctly."’ This 
dcesn't seem to satisfy the FAA standard of 
“extreme remoteness,"’ however, since that 
standard takes into account the likelihood of 
human error. Such errors ma_ have been 
more common than anyone suspected; the 
FAA report says that as least five airlines 
had repeated problems closing and latching 
the doors. 

Unanswered questions abound. Has the 
Orly tragedy led to overhaul of FAA proce- 
|dures and standards? The agency won't say, 
}Did Turkish Airlines, as some industry 
Sources have hinted, make a modification of 
its own, one that made it easier to close the 
door improperly? Investigators found a hole 
drilled in it where no hole was supposed to 
be, but the final report of the -rash investi- 
gation conducted by French authorities isn't 
out yet 


The Approach to Safety 


Who's to blame, if there is blame to be 


iss 


attached? Besides all the crash suits against ! 


the manufacturers, the FAA and the airline, 
these organizations are involved in counter- 
suits against each cther. It will probably 
take years for the legal dust to Settle. And 
even when it does, any final agreement 
could be out of court, and thus at least par- 
tially shielded from the public eye. 

A larger problem, however, fs the ade- 
quacy of the system of regulation under 
which the DC10 was certified. Some authori- 
ties believe that the secrecy or semisecrecy 
that shrouds this process is unhealthy. One 
is Charles O. Miller, former chief of the Bu- 
reau of Aviation Safety of the National 
Transportation Safety Board. He Says that 


the behind-the-scenes dickering between 
FAA and the manufacturers amounts to ‘an 
unpianned, unsystematic approach to 
safety.” 


He says that both the FAA and the manu- 
facturers have at times disregarded the ad- 
vice of safety experts, without the cold light 
of public scrutiny being thrown on their de- 
cisions to do so. And he contends that cur- 
jrent safety policy-which he ‘says tends to 
provide minimum safety standards and then 
jlets & company decide how safe the plane 
;Shoule be beyond that—is inadequate. 

Oscar Bakke, who prepared the FAA re- 
| Port, says that the FAA safety staff over the 
years hasn't grown—either in size or in ex- 
pertise—to handle such planes as the DC10. 
“With each new sophisticated design,’ »the 
FAA samples a smaller piece of the engi- 
neering that goes into that aircraft,’ he 
|claims. ‘By law, we have created a total 
| System of aircraf, design and certification,”’ 
he adds, but it contains statistical possibili 
jties for flaws that need a “continuous, 


R , ‘highly disciplined system of review’’ that 
SBs. It lacked ai least one of the additional : 5 ! 
parts in its cargo deors that supposedly |doesn't exist now. Without FAA organiza- 


would have made it impossible to force the 
vent door shut. 
McDonnell Dre''glas manufacturing rec 


ords show, however, that the lock fix was! 
—which wasn't delivered | 


made; the plane 


until December 1972—was still on the pro 


ri 


, {tional changes, problems like those with the 


|DC10 “could very well’ happen again, ac- 


cording to Mr. Bakke. (He also disclosed 
jthat in a visit to Turkey last year, the Turk- 


duction lines when the SBs came out, and the linckdent. > 


company itself was responsible for 
needed modifications. How 
lack the fix although the records show oth 
erwise? Mr. Brizendine says that he 
made every effort to find out, without suc 


cess. 


the 
could the door, 


has 


ish government ‘‘scolded the FAA" for not } 
issuing an airworthiness directive on the!, 
vent-door change made after the Windsor j 


ATTACHMENT 3 TO AFOREGOING LETTER DATED 


24th February 


Robert Gulbenkian has fe o us your lette 
the Sth February. We are asko re -irm on his behalf 
on behalt of ; those connect th the Calouste Gulben- 
kian dati to whom from time to time you write and 
send documents, that neither the Foundation 
Ss in any way conc - indeed interested in a 
eedings or other activities concerning yourself. 

-his reason that 


Leer 


Chadbournes which makes it quite 
| 


in no way 


Yours faithfully, 


/Charles L. Whishaw/ 


John F. Costelloe 
216 Little Neck Road 
Centerport 

New York rey 23 

New York 


USA 


UNITED STATES COURT 
CHAMBERS OF EASTERN DISTRICT OF NEW YORK 


‘ ORRIN G. Juno 225 CADMAN PLAZA BAST 


CNSYRIGT sucuE BROOKLYN, N. ¥. 11201 


4 March 13,1975 


Harold Re Warner, "sq. 
30 Rockefeller Plaza 
New york, N.Y. > 


John F. Costelloc, Usa, 
216 Little Neck Road 
Centerport, N.Y. .11721 


Re: Costelloe v. Transworld Airlines, Ine. 
13°G=157 "= 


Dear Sirs: 


In response to Mr. Warner‘s request at the hearing of 
February 7, 1975, that I initiate disciplinary actior 
because of alleged unprofessional conduct by 

Mr. Costelloe, I suggested that any supplemental pa- 
pers be submitted within thirty days. 


Mr. Costelloe's letter of March 10, 1975 with attach- 
ments, appears to be a response to Mr. Warner's state- 
ments, 


Meanwhile, Mr. Costelloe has filed a notice of appeal, 
and the papers should be promptly made available to 
the court of Appeals. 


Since there is a certain interrelation between the 
sealed papers before Judge Conner in the southern 
District and. the case before me, and since Mr. Warner 
is familiar with both matters, it appears to me that 
any initiative for disciplinary proceedings should be 
taken by Mr. Varner, through an appropriate bar asso- 
ciation. 


The sealed file in this case will be transmitted to 
the clerk of the court. 


Yours very truly, 


a 


Orrin G. Ju 
United States District’ Judge 


eS) abi AED Bei 
Gillileu Raat a SEE CELE wt) me 
ror THe 
SECOND CIRCLIT 


-—-—_—— 


JOHN F. COSTELLOZ, 


@ PlaintiffeAppellant, 


TRANS WORLD AIRLIN"S, INC., 


Defondant-Appellee. 
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ORDERE that the 
filed on or before 


ae IT IS FURTHER ORDEREI 


filed on or before ‘May 23, 


ay 


IT IS FURTHER ORDERED that the argument of the appeal he 
ready to be heard during the week of June 9, 1975. 
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